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TEXTUS ROFFENSIS: ANINTRODUCTION 


Bruce O’Brien 


n 2008 Sir Robert Worcester, then chancellor of the University of Kent, 

initiated planning for a conference on one of the most important manu- 

scripts from twelfth-century England, the Rochester Cathedral book 
known as Textus Roffensis. A number of the papers given at the 2010 conference 
are published in this volume. These papers shed new light on many aspects of 
the book. Their collective wisdom confirms the view that the laws, charters, 
lists, and narratives that fill the folios of the manuscript constitute one of the 
richest troves of historical evidence for both the time of its creation, the 1120s, 
as well as the centuries preceding as far back as the reign of /Ethelberht of Kent 
(d. 616). They also show that there is still much to be learned from studying this 
fascinating and puzzling book. 


A Book of Laws, Lists, Charters, and Narratives 


Textus Roffensis is not by any estimate a beautiful volume. Its two parts, the first 
consisting of laws and the second of records of grants to Rochester cathedral, 
are unadorned except for a few historiated initials.’ It is lightly rubricated with 


1 Images of all folios are available online at Early English Laws «http:/ /www.earlyenglishlaws. 
ac.uk/> [accessed 15 April 2014]. A black-and-white facsimile is available in Texzus Roffensis, ed. 
by Sawyer. Textus Roffensis’s current shelf mark is Strood, Medway Archive and Local Studies 
Centre, MS DRc/RI. The manuscript was formerly Rochester, Cathedral Library, MS A. 3. 5. 


Bruce O’Brien (bobrien@umw.edu) is academic lead of Early English Laws and professor 
of history at the University of Mary Washington. His most recent book, Reversing Babel, is a 
study of translation practices in medieval England. 
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some gaps where rubrics were probably forgotten or missed. It is also a small 
book, its folios measuring 225 x 155 mm, and its written area 170 x 95 mm. 
It has suffered some degree of rearrangement in part one and mutilation and 
replacement in part two. It currently contains 235 folios divided into twenty- 
nine quires, some part of the original manuscript, some not. Detailed descrip- 
tions were published in 1957 by Neil Ker and Peter Sawyer, so there is no need 
to repeat here what they have written.” Instead, the following paragraphs will 
offer some general observations on the book as well as introduce the papers in 
this volume. 

The book’s two parts cover very different territories. Part one is almost 
entirely filled with law codes of the Anglo-Saxon period, along with four 
important post-Conquest legal compositions. The Anglo-Saxon laws provide 
the longest run of pre-Conquest law codes of any of the manuscripts to survive 
from the period. They stretch from the earliest written code, that of /Ethelberht, 
to some of the last to be issued before the Norman Conquest, those of King 
ZEthelred II (978-1016). All of these pre-Conquest codes are in Old English, 
the language of their issuance. The code of the last known pre-Conquest English 
lawgiver, King Cnut (1016-35), does not appear in its otherwise well-attested 
Old English text, but in the form of a post-Conquest Latin updating, revision, 
rearrangement, and enlargement of the Old English original. This text, the 
Instituta Cnuti, is followed immediately in the manuscript by a post-Conquest 
Latin compilation called the Articuli Willelmi, which, while unofficial, appears 
to include actual edicts of William the Conqueror (1066-87). The other two 
post-Conquest royal texts are William I’s ordinance on exculpation, written in 
Old English, and the Latin coronation edict of Henry I (1100). In addition to 
these royal or pseudo-royal laws, there is also an abridgement of the canon law 
collection disseminated in England by Archbishop Lanfranc (1070-89).° Part 
one finishes with a series of lists of West Saxon kings, popes, emperors, eastern 
patriarchs, English archbishops and bishops, elders, and archangels. Fully half 
of the folios contain Latin texts, while the rest hold Old English. In its current 


It was kept at the Cathedral until 1969, when it was transferred to the Kent Archives Office in 
Maidstone. It remained there until its transfer to Strood in 1992. 

? Ker, Catalogue of Manuscripts, no. 373, pp. 443-47; Textus Roffensis, ed. by Peter Sawyer, 
I, 11-19 and 11, 11-18. Both of these works have detailed lists of contents of part one. For part 
two, Sawyer listed only pre- Conquest charters, while Ker confined himself for the most part 
to Old English passages appearing within the Latin texts. A recent description of the whole 
manuscript and all of its texts is by Treharne and others, ‘Rochester, Cathedral Library, A. 3. 5* 


3 Brett, "Ihe Collectio Lanfranci, p. 162; Liebermann, ‘De accusatoribus aus Pseudo-Isidor* 
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arrangement, part one begins with the oldest laws and moves generally, but not 
always, in chronological order, finishing with Henry I's coronation edict before 
turning to the lists. 

The second part of Textus Roffensis, written by the same scribe as part one, 
consists principally of the cartulary of Rochester Cathedral priory.* Again, as 
with the laws, the earliest, King /Ethelberht' grant of land at Rochester, begins 
the series of royal donations which run into the reign of Henry I. Unlike the 
laws, the charters recording these donations are arranged strictly by chronol- 
ogy, reign by reign. In the post- Conquest period, the documents become more 
various, with royal charters interspersed with dispute narratives, records of 
inquests, lists of churches and chapels owing fees to Rochester Cathedral, lists 
of offices and masses, and a library catalogue for the priory. 

It is clear that both parts have undergone some rearrangement after their 
original completion. The intended order of quires in part one is a matter of 
debate. A rearrangement of quires is implied by the surviving quire signatures. 
What are now quires 7, 8, and 9 were marked to be the first three quires of the 
book, while the tenth quire now was then the eighth. Quire signatures con- 
firm that part two is in its original order, but at least two dozen folios were 
replaced or added in the twelfth century, all in the section holding copies of 
post- Conquest texts.? In both parts, it was the post- Conquest texts that were 
most significantly affected by rearrangement and alterations. 

While these quire signatures are thought to be the work of the main scribe 
or compiler, it is not known when they were added. One possible conclusion 
is that they were added early in the process of ordering the quires and so show 
the original plan of the book.‘ According to this interpretation, the book was 
supposed to begin with the Latin Instituta Cnuti, whose first quire is marked 
with the Roman numeral ‘I’ (fol. 65") This mark means that first place in the 
volume was given to the king whose laws would have been acknowledged in the 
early 1120s, when Textus Roffensis was being made, as the most recent and most 
authoritative pre- Conquest statement of law. Cnut’s laws represented the /aga 
Edwardi, a phrase used repeatedly by the Norman kings and post- Conquest 
writers to mean the good laws in force under Edward the Confessor, the king 
to whom William I traced his legitimate succession to the crown. It is a phrase, 


4 The hands are described in detail by Treharne and others, ‘Rochester, Cathedral Library, 
A. 3. 5. 


> Ker, Catalogue of Manuscripts, p. 447; Textus Roffensis, ed. by Sawyer, 1, 11-12; 11, 12. 
© Textus Roffensis, ed. by Sawyer, 1, 12. 
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Figure 1. The beginning of Textus Roffensis according to quire signatures 
(Strood, Medway Archive and Local Studies Centre, MS DRc/RI, fol. 58"). 
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consequently, with both political and legal meaning." The Instituta Cnuti was 
followed immediately by a short collection of legislative acts attributed to 
William I and a series of extracts from Lanfranc’s canon law manual covering 
legal actions against the clergy. Given the emphasis in the late eleventh and early 
twelfth centuries on the authority of pre-Conquest laws, particularly those of 
Cnut, and on their reaffirmation by the Norman kings, this order was logical.’ 
There is also, however, some sense to how the book is currently arranged, 
with Athelberht’s laws first. The large initial at the beginning of ZEthelberht's 
code does link it, however faintly, to the decorative scheme that marks the 
start of the cartulary, suggesting that at an early point in the book's creation, 
perhaps from the very first, there was some intention to begin with these old- 
est of all English laws. That such decoration is not conclusive of the intended 
order was noted by Patrick Wormald, who reminded us that King Alfred's law 
code, starting as it does in the middle of a quire, also begins with a large ini- 
tial? What did Textus Roffensis's creators intend to be the first text of the book? 
It may be that the original plan was to place the Instituta first, and this plan 
was changed before the book was assembled by a reordering of quires which 
put ZEthelberht's laws first. If this were the case, it seems odd that the origi- 
nal quire signatures were not then erased in order to eliminate any confusion, 
and new signatures did not replace them. It seems more likely that an original 
plan to place Æthelberht first was changed at assembly to shift the most com- 
prehensive texts of recent laws first and shift AAthelberht’s laws to the start of 
the fourth quire.’ It looks as if a decision was made to follow a new plan after 
Ethelberht’s first folio had received its large historiated initial, but before the 
composition of the book list in part two (fol. 228"), where this book is prob- 
ably the one in Rochester’s collection called "Institutiones regum anglorum in 


7 O’Brien, God's Peace and King’s Peace, pp. 17-18, where the phrase is identified as 
a product of post- Conquest pressures and anxieties; Wormald, The Making of English Law, 
p. 410; Garnett, Conquered England, p. 106, who suggests that Regenbald, who served as 
‘chancellor’ for both Edward the Confessor and William I, had coined the phrase. 


3 Quadr, argumentum, c. 1, in Quadripartitus, ed. by Liebermann, p. 3. Fora survey of twelfth- 
century treatments of Anglo-Saxon legal texts, see O’Brien, 'Pre- Conquest Laws, pp. 232-46. I 
employ in the notes the standard abbreviations used by Liebermann: As = Æthelstan; Hn com = 
Henry I’s edict on county and hundred courts; Hn cor = Henry I’s coronation charter; Hn mon 
= Henry I’s edict on coinage; Hu = the Hundred Ordinance; Quadr = Quadripartitus, Wl art = 
Ten Articles of William I; Wl ep = William I's decree on church courts. 


? Wormald, ‘Laga Eadwardi, pp. 246-48. The large initials occur on fols 1', 9", and 119". 
10 Wormald, ‘Laga Eadwardi, pp. 246-48. 
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i uolumine’ (‘Institutions of the English kings in one book’), a title similar to 
that which heads the Instituta itself (fig. 1), and would therefore have been the 
first title on top of the opening folio of the book. 

Some in fact have wondered whether the Instituta Cnuti’s title was intended 
not for the Instituta alone, but for the entire collection of Textus Roffensis’s laws.'' 
The title, appearing in the form of a common rubric, says quite simply "Incipiunt 
quedam instituta de legibus regum anglorum' (‘Here begin some enactments 
from the laws of the kings of the English"). This title would in fact cover almost 
all ofthe contents of part one of the book, and this may be the work the title was 
expected to do. The presence of this rubric on what was marked out to be the 
first folio of the manuscript can be construed as reinforcing the conclusion that 
Textus Roffensis began with the Instituta Cnuti and not with /Ethelberht's code. 
However, it is worth remembering that the laws attributed to King Cnut and 
King William are bound together in Textus Roffensis almost as if a single text. In 
terms of its appearance on the page, the Articuli looks as if it were intended to be 
a fifth and final book of the Instituta." The rubric might just have meant that the 
combined Instituta-Articuli text represented the legislative work of more than 
one king. The compiler might also have recognized that much of the Instituta’s 
third book is a translation of the laws of Alfred and of some other kings, many 
of which appear elsewhere in Textus Roffensis. The title, then, need not have 
referred to all the contents of Textus Roffensis. It is even harder to argue that it 
did when one considers that the ‘title’ is ofthe same modest proportions as other 
rubrics inserted at the beginning of the individual books of the Instituta itself." 


!! Most strongly asserted by Flight, The Bishops and Monks of Rochester, pp. 18-19. 


1? For the divisions of the Instituta Cnuti in Textus Roffensis, see below, n. 13. These 
divisions differ from Liebermann’s structuring of the Instituta as three books (excluding 
Wlart): see Liebermann, ‘On the Instituta Cnuti'; GA, 1, 612-16. 


13 The rubrics at the head of each book are as follows: Book I (fol. 58: "Incipiunt quedam 
instituta de legibus regum anglorum' (‘Here begin some enactments from the laws of the kings 
of the English’); Book II (fol. 63"): *Hec est institutio secularis quam ego per consilium et 
consensum optimatum meorum seruare per totum regnum meum statui’ (“This is the secular 
code which I, with the advice and consent of my nobles, established to be observed throughout 
my kingdom"); Book III (fol. 75°): there are two and a half blank lines on the folio between the 
end of Book II and first chapter of Book III, space sufficient for a rubric; Book IV (fol. 78°): 
"Iste sunt consuetudines regum inter anglos’ (‘These are the kings’ customs among the English’); 
Book V (fol. 80°): ‘Hic intimatur quid Willelmus rex anglorum cum principibus suis constituit 
post conquisitionem angli¢’ (“Here is made known what William, king of the English, with his 
leading nobles established after the conquest of England"). 
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There are a number of important conclusions to draw from the reordering 
of quires done to place the Instituta first. This new plan changed the thrust of 
the collection from historical to legal. Clearly both plans were considered — 
one a historical arrangement of laws from earliest to most recent; another a 
bookending of Old English laws (partially arranged by chronology) by more 
recent Latin laws in chronological order, with Cnut’s and William I's laws com- 
ing at the start and Henry I5 closing the collection.'* The adoption of the new 
plan suggests that the status of Cnut’s laws as the most recently promulgated 
and the accessibility offered by the language of this version of his laws made 
these Latin texts either more useful, more authoritative, or both." It is hard, 
therefore, to argue that Textus Roffensis's collection of laws, as ordered at the 
time of its assembly, was simply an ‘antiquarian’ product." 

The prominent placement of the Latin version of Cnut’s laws also empha- 
sizes what probably was a conscious decision by the compilers to use a Latin text 
rather than a copy of Cnut’s laws in Old English. Copies of Cnut's Winchester 
code were so common and familiar that Patrick Wormald thought it had 
achieved a ‘vulgate’ status by the twelfth century." The other legal encyclopae- 
dias which, like Textus Roffensis, have Old English texts all hold copies of Cnut 
in Old English. Given that the compilers of the Textus had access to a number 
of different sources for their texts, it is hard to imagine that they did not like- 
wise have access to a copy of Cnut’s code in the vernacular. ! The contemporary 
legal collection in CCCC, MS 383 — the ‘other book’ of Thomas Gobbitt’s 
essay in this collection — shares sources with part one of Textus Roffensis and 


has Cnut’s code in Old English.” Christ Church, Canterbury, which had very 


14 Dart one’s last legal texts are a copy of the coronation charter of Henry I (Hn cor, 
fols 96'-97") and two excommunication formulas (fols 98'- 1007). 


15 Richards, Texts and their Traditions, p. 53. 


16 Southern, ‘Aspects of the European Tradition of Historical Writing IV; p. 253. I argue 
in 'Pre- Conquest Laws’ that while Anglo-Saxon laws were seen as in some way authoritative 
legal texts at the start of the twelfth century, by the end of that century they were increasingly 
understood as historical relics with more political than legal resonance. 


17 Wormald, The Making of English Law, p. 351. 


18 Tt is worth noting that the compiler likely had two copies of Alfred's code from which to 
draw his text: Hough, "Palaeographical Evidence’, pp. 67-68; Hough, ‘Numbers in Manuscripts, 
pp. 123-28. 

1? The issue of sources is complicated. For various attempts to sort it out, see Textus 
Roffensis, ed. by Sawyer, 1, 19-20; Richards, Texts and their Traditions, pp. 47-53; Wormald, 
‘Laga Eadwardi, pp. 253-62; Wormald, The Making of English Law, pp. 249-52. 
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close ties to Rochester, probably possessed a copy of Cnut’s law code which 
bore Kentish and archiepiscopal additions and revisions." Enough copies of 
Cnut’s code were around in the first half of the twelfth century to serve as 
sources for one partial Anglo-French translation and three complete Latin 
translations — though it is possible that the same copy of the Old English text 
could have served as the source for more than one translation.”' The use by 
Textus Roffensiss compilers, then, of the recently created Latin Instituta instead 
of its Old English source appears to have been deliberate. This decision is not 
surprising. The preference for a Latin text of Cnut’s laws is in line with the 
general shift after the Conquest from Old English to Latin as the favoured lan- 
guage for records and official communication. The decision of the compilers 
of Textus Roffensis need not, of course, have been based solely on the language 
preference of the Rochester community, although probably more members of 
the cathedral priory would have been able to read the Latin version than could 
puzzle their way through the Old English. The Instituta Cnuti also might sim- 
ply have appeared to be a better, more comprehensive version of Cnut’s laws. It 
was significantly larger than its principal Old English source (I-II Cnut), and 
included not only translations of other pre- Conquest kings’ legal codes, but 
also a fair amount of what appears to be unsourced material related to Kent, 
its archbishops, and its earls.? The translator, working possibly as early as the 
late eleventh century, had not only pieced together a larger code, but had also 
revised it throughout with glosses, explanations, and extensions of the sources’ 
laws. The Instituta probably struck the compilers of Textus Roffensis as a more 
useful version of Cnut’s code than any available Old English version because it 
offered at the same time a more comprehensive and a more local account of the 
laga Edwardi”? 

If the collection can be called large, even encyclopaedic, it is still nowhere 
near being a complete collection of all royal laws issued before 1066. Even 
its collection of more recent post-Conquest legislation is incomplete. Many 


°° Wormald, The Making of English Law, p. 226 (BL, MS Cotton Nero A I (Part A)). 

21 O’Brien, Reversing Babel, pp. 1-4, 125-26, 230. 

7? O’Brien, "The Instituta Cnuti’. My edition of the Instituta will be published at Early 
English Laws <http://www.earlyenglishlaws.ac.uk/>. 

75 The compiler of the legal collection in Oxford, Bodleian Library, MS Rawlinson C 641, 
from late in Henry II’s reign, copied from Textus Roffensis only the laws that were in Latin. On 
the issue of the derivation of the Rawlinson texts from Textus Roffensis rather than from an 
independent common source, see the discussion in my blog entry ‘Editing the Instituta Cnuti 4 
at Early English Laws <http://blog.earlyenglishlaws.ac.uk/?p=97>. 
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important pre-Conquest codes are missing. Some might simply not have been 
available to the compilers. Edmund’s third code, for instance, survives only 
through a single Latin translation, as also does £thelred’s fourth code.”* Other 
Old English sources and Latin translations might have been equally rare.” 
Others, however, must have been available to the compilers. The gaps in Textus 
Roffensis’s contents are surprising. There is none of Edgar’s legislation, includ- 
ing his Andover code (II-III Eg), which Patrick Wormald labelled ‘the best 
attested legal text of the Anglo-Saxon period other than the Alfred-Ine law- 
book, surviving as it does in six manuscript witnesses." One of these witnesses 
to the Andover code, BL, MS Cotton Nero A I (part A), fits more comfort- 
ably with a Canterbury origin than any other, albeit circumstantially, and so 
probably lay at no great distance from Rochester." Canterbury probably was a 
source for exemplars for other texts found in Textus Roffensis. Most of /Ethelred 
is missing (all but I and III Atr), as also the Alfred-Guthrum treaty and two of 
ZEthelstan's codes.”* Surely at least some of these were available to the compilers. 
Of post-Conquest legislation, William I's writ on church courts and Henry I's 
writ-charter on county courts and regulations for minting coins are not here.? 
So we have a paradox: The compiler appears to have sought additional texts in 
order to increase his collection and to improve texts he already had, but never- 
theless we have grounds to suspect that he did not include in Textus Roffensis all 
the laws he found. 


24 Both survive only in Quadripartitus, which means that at least one Old English copy was 
available to the translator in the late eleventh or early twelfth century. 


25 For example, some of Athelred’s later codes. 
26 Wormald, The Making of English Law, p. 313. 
*7 Wormald, The Making of English Law, p. 226. 


23 In addition to the codes of Edmund, ZEthelstan, Edgar, and /Ethelred named above, 
Textus Roffensis also lacks the Hundred Ordinance (Hu). The two codes of £thelstan not found 
in Textus Roffensis are I As and II As, while IV As appears as a fragment (fol. 385, ll. 5-18). 


?? Although William I's writ (Wl ep) and Henry I’s regulations on coinage (Hn mon) 
were, judging from surviving copies, rare, the edict on county courts (Hn com) was included 
in Quadripartitus. Sufficient copies were around of the first two for them to be copied in the 
thirteenth and fourteenth centuries. I would like to thank Richard Sharpe for sharing with me 
his draft editions of the relevant acta of Henry I. For William I's writ, see Regesta, ed. by Bates, 
no. 128, pp. 440-42. This edition and brief versions of Richard Sharpe’s editions of Hn mon 
and Hn com are available online at Early English Laws. The full versions are online at Sharpe, 
The Charters of William II and Henry I <http://henry1.wordpress.com/>. 
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These additional texts may not have been chosen for their legal impor- 
tance or contemporary relevance. This is one of the key implications of Patrick 
Wormald’s observation that a number of the shorter codes have been used prin- 
cipally to fill the blank folios at the ends of larger texts and of quires.” In these 
cases, size was what mattered most. This criterion would explain the place- 
ment of William I's writ on exculpation on folio 47°“, at the end of Athelred’s 
first code, rather than with the Norman king's other laws on folios 80-81". 
William's writ has been added on the blank lines at the end of quire five, but 
the scribe appears to have misjudged the writ’s length and it proved too long for 
the space. Carrying the text of the writ over onto the first folio of the next quire 
was not an option as it was probably already filled with the text of Athelred’s 
third code. The scribe solved the problem by adding three lines to the bottom 
of fol. 47° in order to fit all of the writ on the final folio of its quire.*! If its lan- 
guage made William I's writ acceptable as an addition to the other Old English 
laws, its size probably dictated its actual inclusion. While such a priority to fill 
spaces might have directed the treatment of empty folios in quires holding Old 
English law codes, it does not seem to have been applied to the folios holding 
Latin legal texts. There appears to have been no similar effort made to fill the 
admittedly smaller number of empty spaces in Latin quires. The quire that ends 
the first run of post- Conquest Latin texts, finishing with the Exceptiones on 
fol. 87, has five lines blank at the end of the recto and all of the verso blank as 
well.’ The result is that the Latin texts feel less cluttered and squeezed than the 
Old English texts. 

The relationship of the laws of part one to the charters of part two is not 
uncomplicated. While probably created as two separate volumes, by the early 
fourteenth century parts one and two had been joined together as a single 
book. There is much, however, to suggest the two parts were associated from 
the start.” They shared a scribe and a format. They also shared, according to the 
current order of quires (which as suggested above might have been the original 


3° Wormald, The Making of English Law, p. 248. 

31 This example and other instances like this are cited by Wormald, ‘Laga Eadwardi, p. 248; 
and Wormald, The Making of English Law, pp. 247-48. 

32 Similarly, the excommunication texts that end on line two of fol. 100" are followed by 
nothing on either fol. 100" or fol. 100". 

33 For an argument against this position, see Flight, The Bishops and Monks of Rochester, 
pp. 17-18; and more strongly in Flight, “The Making of the “Textus Roffensis”. 
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order), a chronological arrangement of contents.” Although Colin Flight has 
suggested that they both remained collections of unbound booklets when writ- 
ten, and were in fact completely separate works until possibly around 1230, 
these suggestions seem overly complicated and overly sceptical, given what we 
know about the scribe, and what is common to the format of all the scribe’s 
work in the book.” The simplest explanation for the similarities between the 
two parts and for the unusual contents of the whole is that they were always 
considered to be twin volumes, linked together by a shared vision of the past 
and, to a lesser degree, by a shared purpose. 

One surprising similarity, in fact, may provide an additional clue to the 
nature of the close relationship of the two parts. It appears that in their original 
forms, part one, holding the laws, and part two, holding the cartulary, were 
nearly identical in size, at respectively 100 and 101 folios.’ The similarity of 
the sizes of parts one and two may witness what in their original forms was an 
exact similarity. Of course part two has seen significant adjustments made to its 
folios, with seven replacement leaves and sixteen to nineteen new folios added 
as single sheets and gatherings. The actual number of excised sheets is unknow- 
able. Nevertheless, according to the descriptions of Ker, Sawyer, and Flight, it 
looks as though both parts were once almost exactly the same size. 

This similarity is unlikely to have been a product of coincidence. It is worth 
considering whether the size of one part could have determined the size of the 
other. I would argue that this is the case. Considering all of the laws which are 
missing, and the miscellaneous quality to many of the shorter codes added to 
fill folios, and considering the apparently comprehensive nature of the more 
regular sequence of charters, it seems reasonable to conclude that the size of 
part two determined the size of part one. The compilers knew the size of their 
collection of charters recording grants made to Rochester and other records,” 
and that, they may well have decided, determined the size of the accompany- 
ing volume of laws. The rearrangement of part one to place what must have 
appeared to be the most useful laws first nevertheless did not alter the size of 


34 Richards, Texts and their Traditions, pp. 44-46. 

u Flight, The Bishops and Monks of Rochester, p. 18, and Flight, “The Making of the “Textus 
Roffensis". 

36 In reaching this total, I have excluded folios or quires added after the main scribe had 
completed his work. 


37 "That the compiler did exclude documents which recorded grants to laymen which did 
not then signal their transfer to Rochester is not relevant, since such grants were probably 
determined to be useless as proof of Rochester’s claims to property. 
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part one, but only its order. The laws, then, are probably in a sense subordinate 
to the charters.’ What this meant in practice is that the selection of laws was 
to some degree dependent on a targeted number of folios rather than on either 
the availability of copies of laws or their legal relevance. I am not saying that the 
laws were irrelevant, but that the cathedral’s charters, and the size of the manu- 
script needed to hold all of them, might have been uppermost in the mind of 
the compiler when he turned his attention to part one. 


The Papers 


The papers published in this volume fall roughly into four categories: the book, 
laws, charters, and context. The four papers in the first category address issues 
related to the complete book in its episcopal setting, and its use and misuse 
as a written source of knowledge. Mary Richards sets Textus Roffensis within 
its home library, where she emphasizes its Janus-like quality in laws, charters, 
and ancillary texts, as well as its uniqueness among post-Conquest manuscripts 
in matters of record-keeping and clerical self-perception. The possibility that 
the work was intended as a practical guide is considered by Nicholas Karn, 
who studies the public nature of the book in the legal and political activities of 
the see. Thomas Gobbitt compares Textus Roffensis to one of its contemporar- 
ies, now CCCC, MS 383, and reminds us that both were complex texts that 
appealed to a variety of interests, but that both were also local productions to 
some extent, rather than just encyclopaedic repositories of the Anglo-Saxon 
past. Last, Stefan Jurasinski reviews scribal emendations made in the twelfth 
century to CCCC, MS 3835 laws referencing slavery and homicide, as well as 
the interpretations of these provided by later Latin translations of Old English 
laws, to show how twelfth-century writers and scribes altered earlier laws by 
bringing them into line with contemporary laws. He is able to show how books 
containing Anglo-Saxon laws, including Textus Roffensis, were studied and mis- 
understood by subsequent readers in the twelfth century, and he charts the 
consequences this has had on modern scholarship of early English law. 

Seven papers are concerned with the evidence provided by the laws in 
part one of Textus Roffensis. Two studies consider the status and authority of 
Ethelberht’s laws as preserved in Textus Roffensis. The late Nicholas Brooks 


38 A point made in a different way by Richards, Texts and their Traditions, p. 53: '[...] our 
compiler seems to have regarded the law book, including its historical materials, as a means to 
give authority to the cartulary’ 
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offers a reconsideration of many of the key issues raised by /Ethelberht's code 
— its origins and inspiration, purpose, and choice of English over Latin as its 
language of record. Carole Hough weighs the linguistic evidence — phono- 
logical, lexical, and grammatical — in order to identify, insofar as it is possible, 
the dialect of the Kentish codes. A hapax legomenon of Athelberht’s code is 
dissected by Daniela Fruscione in order to show one aspect of the development 
of early English society from military migration to settlement in a new land. 
Andrew Rabin, currently at work on a new edition of what has come to be 
called Wulfstan’s ‘Compilation on Status, shows how the version of the text 
of the ‘Compilation’ preserved in Textus Roffensis is evidence for a stage in the 
development of this surprisingly integrated collection of legal texts. Tracey- 
Anne Cooper' study of the solitary ‘legal’ charm in Textus Roffensis adds new 
nuance to interpretations of a text whose presence in a collection of laws poses 
the question of what qualified as a legal text. Julie Mumby solves a confusing 
reference in the treatise known as Wergeld to clarify our notion of who in the 
kindred received a share in compensation. Lastly, Lisi Oliver considers how 
the knowledge of contemporary penitentials, earlier English laws, and the Lex 
Frisionum was brought to bear on the composition of King Alfred's domboc; 
her findings offer new insights into the domboc’s method of composition. 

Two papers consider the charters of part two of Textus Roffensis. The first, 
by Ben Snook, raises fundamental issues concerning the introduction of char- 
ters in the seventh century and reinforces the argument that we should look to 
Theodore and Hadrian as the responsible parties. Working with two charters in 
Textus Roffensis, David Pelteret studies the legal acts behind the records of land 
transfers in order to assess why records of such acts were stable in format and 
thought to be effective throughout the period. 

Last, there are three papers which in different ways use evidence from char- 
ters and narratives in Textus Roffensis to understand Rochester's place in Kent, 
its relations with Canterbury and the abbey of Bec, and its dealings with two 
English kings, Athelred II and William Rufus. Simon Keynes directs our 
attention to a dossier of documents, Latin and vernacular coming from the end 
of the tenth century and early decades of the eleventh, which both reveal the 
agendas of bishops /Elfstan and Godwine towards regaining the possessions 
of their see, and bear witness to the depredations suffered by Rochester from 
both Vikings and Athelred II. Richard Sharpe uses the Haddenham narra- 
tive in part two of Textus Roffensis to show not only what circumstances led to 
Bishop Gundulf’s rebuilding of the castle in Rochester, but also to uncover the 
way kings did business, and how the participants in any negotiations behind a 
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grant were what witness lists were intended to record. Sally Vaughn reviews the 
connections of two bishops of Rochester, Gundulf and Ernulf, with the abbey 
of Bec and argues that Textus Roffensis ought to be seen as a product of the Bec 
tradition of governance expected of its monks when they were transferred to 
positions of authority in England. 

These papers do not offer the last word on Textus Roffensis. What they do 
make clear is the richness of the book that still remains to be explored and 
understood. It is hoped that these studies will encourage further study of this 
remarkable record of England’s early medieval past. 
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The Book 


THE TEXTUS ROFFENSIS: 
KEYSTONE OF THE MEDIEVAL LIBRARY 
AT ROCHESTER 


Mary P. Richards 


he massive two-part volume we know as the Textus Roffensis has been 

the object of study for centuries. William Lambarde published excerpts 

from the cartulary and the laws in his Perambulation of Kent (1576), 

and his work has been augmented by transcribers and editors up to the present 
day.' The law book has always drawn more attention than the cartulary, but 
there is much to be learned by considering the two in concert and assessing 
their meaning for the history of the library and scriptorium of Rochester Priory. 
What was the purpose behind the compilation of these two compendia of 
laws and records? Recent scholarship shows that their materials were drawn 


* My thanks to Sir Robert Worcester, Professor Bruce O’Brien, and the other organizers 
of the conference, ‘Textus Roffensis: Law, Language, and Libraries, 25-27 July 2010, for the 
opportunity to present this paper. I also wish to acknowledge the helpful comments of Colin 
Flight during the course of revision for publication. 


! William Lambarde, A Perambulation of Kent. Lambarde mentions the Textus Roffensis 
specifically in item 306, where he references the document on Rochester Bridge included in the 
cartulary (vol. 11, fols 164°-65" in Latin, fols 166'-67° in English). Then in items 364-66, he 
translates a portion of Gebyncdo, probably from the Textus, part 1, fol. 9377. For a brief history 
of the MS, see Textus Roffensis, ed. by Sawyer, 11, 20-21 (the introduction to the facsimile). 
Part 2 is edited by Sawyer as EEME, vol. x1. See also the description provided by Ker, Catalogue 
of Manuscripts, no. 373, pp. 443-47. Ker cites evidence of use by Archbishop Parker (d. 1575). 
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from a variety of sources, some attributable to Rochester, others not. Noting 
the effort behind the assemblage of laws in the first part of the Textus Roffensis, 
Patrick Wormald described it as ‘a laboriously, even lovingly, assembled book’. 
Even its uniquely surviving copy of the Kentish royal legal codes draws upon 
more than one source according to the studies of Lisi Oliver and Carole 
Hough. Likewise, the cartulary demonstrates careful selection and presenta- 
tion of materials, so that the chronological arrangement offers easy reference to 
grants and properties through the rubrics provided.* One very good scribe has 
copied both parts of the Textus, and his treatment of them conveys the appear- 
ance of companion volumes. Moreover, although the collections present much 
Anglo-Saxon material, they have been brought up to date with post-Conquest 
texts and documents. In fact, the catalogue of the medieval library concluding 
the cartulary (c. 1123-24) is a contemporary document that could have been 
drawn up specifically for the Textus.’ 

These features have evoked various interpretations from scholars who have 
studied the Textus Roffensis. Most would agree that the collections look both 
backward and forward. They are not fossilized historical documents, but wit- 
nesses to the ongoing need for records and contextualization within the new 
Norman order. In this regard, Elaine Treharne notes that while the Textus is 
probably a deliberate, scholarly assemblage, the language of the laws has been 
‘modernized’ in comparison to related copies of these materials. The larger pur- 
pose of the Textus is a matter of debate, however, partly centred on the assumed 
connection to Ernulf, Rochester’s bishop at the time of compilation in the early 
1120s. Colin Flight points out that there is no proof of Ernulf’s direct involve- 
ment in the project, and he prefers to consider the two parts as separate entities 
brought together later in their history for reasons unknown.’ Peter Sawyer out- 
lines the evidence for Ernulf’s role and concludes that he likely was responsible 


? Wormald, Legal Culture, p. 130. 
3 Oliver, The Beginnings of English Law; Hough, ‘Palaeographical Evidence’. 
^ Richards, Texts and their Traditions, p. 53. 


> For the most recent editions of the catalogues and related information, see Richards, 
Texts and their Traditions, pp. 23-32; Andrew G. Watson, edition of the Rochester library 
records, in English Benedictine Libraries, ed. by Sharpe and others, pp. 463-537; Richards, “The 
Rochester Cathedral Library’. 


© Treharne, Living through Conquest, p. 136. 
7 Flight, The Bishops and Monks of Rochester, pp. 17-18. 
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for the law book and probably the cartulary.? These scholars and others such 
as Anne Oakley also describe the uneasy situation of the monks at Rochester 
as possibly influencing their decision to document their holdings in portable 
format.’ I have argued that the laws and charters, although compiled separately, 
together present a case for the history and independence of the see as they trace 
an evolution into the Norman era." I agree that the collections imply a role 
for Ernulf, a scholar with a demonstrated interest in canon law. His episcopacy 
coincided with a major expansion of the Rochester library, probably facilitated 
by his connections with Canterbury.!! Patrick Wormald goes further, arguing 
that the legal portion of the Textus Roffensis is a kind of bishop’s book, func- 
tioning not in liturgical settings but in juridical ones, where an Anglo-Norman 
ecclesiast such as Ernulf would need preparation in English law to serve in the 
shire courts.'* Wormald builds upon the research of Peter Cramer, who dem- 
onstrates Ernulf’s background in early Norman canon law and considers some 
of the ways the philosophy of jurisprudence and pragmatism of Henry I, who 
appointed Ernulf to Rochester, and of Henry II may have motivated the assem- 
bly of both parts of the Texzus.? 

For Wormald, the Textus Roffensis is forward-looking, both as a reference 
anda reflection of the new focus on text-based jurisprudence in Anglo-Norman 
England. He notes that the collection of legal codes is paralleled at Rochester by 
copies of Norman canon laws, such as instituted by Lanfranc of Canterbury and 
his pupil, Ivo of Chartres. In Wormald's analysis, the Anglo-Norman digests of 
Anglo-Saxon laws, together with proclamations of the first Norman kings, all 
in Latin, would have been the key items in the law book of the Textus, indicated 
by the fact that they originally opened the collection. These Anglo-Norman 
materials include the so-called Instituta Cnuti, the "Ten Articles of William I, 
and an excerpt from Lanfranc' canon collection on the topic of accusations 
against the clergy. Another piece related to this group, the Coronation Charter 
of Henry I, appears near the end of the law book. According to Wormald, the 
Anglo-Saxon codes served as supplements to these Norman productions. 


8 Textus Roffensis, ed. by Sawyer, 1, 18-19. 

2 Oakley, “The Cathedral Priory of St. Andrew, Rochester’ 

1? Richards, Texts and their Traditions, pp. 43-60. 

!! Thomson, Books and Learning in Twelfth-Century England, pp. 70-71. 
12 Wormald, ‘Laga Eadwardi’, p. 253. 

13 Cramer, Ernulf of Rochester’, pp. 490-93. 
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I agree with Wormald’s interpretation of the Anglo-Norman compila- 
tions, including Quadripartitus, another translation and reorganization of the 
Anglo-Saxon laws not found in the Textus, and I have discussed elsewhere how 
the arrangement of laws within the Textus has features in common with both 
Quadripartitus and Instituta Cnuti.^ However, I believe that there is much 
more to the purpose and significance of the Textus Roffensis than Wormald 
allows. In my opinion, its uniqueness as a surviving post- Conquest production, 
the ways in which it foreshadowed the development of the monastic library at 
Rochester, and the interest in record-keeping it fostered, speak to a broader con- 
ception of this two-part compilation than some scholars have acknowledged. 

The modern title Texzus Roffensis is derived from a fourteenth-century 
inscription at the foot of what is now fol. 1*.^ The legal collection was origi- 
nally called Institutiones regum anglorum in the earliest Rochester catalogue as 
copied into the Textus c. 1123-24. At that time the law book probably existed 
separately from the cartulary. The Norman materials probably preceded the 
Anglo-Saxon codes in the law book when the catalogue was made, for the entry 
quoted above alludes to the rubric for the Instituta Cnuti in the Textus. After 
the legal portion was reordered and, presumably, joined to the cartulary, the 
intriguing new inscription Textus de ecclesia Roffensis per Ernulfum episcopum 
was added at the foot of the first page of the Kentish laws. This inscription 
conveys that two centuries after its creation, the law book had been reorgan- 
ized but continued to be associated with Bishop Ernulf, now indicated as the 
donor. Indeed, he is credited with a capitulare in the thirteenth-century list of 
benefactions to Rochester, which adds credence to the connection.'* Both the 
title Textus and the unique features of its two parts indicate further that this is 
a special and unusual book. 

Three other books are labelled zexzus in the thirteenth-century donation 
list, but only one survives." This is BL, MS Royal 1 D. iii, known as Goda’s 


1^ Richards, Texts and their Traditions, pp. 46-49. For more details on the contents and 
assembly of Quadripartitus, see Wormald, Tbe Making of English Law, pp. 236—44, esp. tables 
4.7 and 4. 9. On the Instituta Cnuti, see Wormald, The Making of English Law, pp. 404-06, 
and Liebermann, ‘On the Instituta Cnuti* 


D Textus Roffensis, ed. by Sawyer, 1, 17-18. In a private communication, Colin Flight points 
out that Francis Thin used this title in one of his pieces for the second edition of Holinshed's 
‘Chronicles in 1587. 

16 Ernulf’s entry appears on fol. 86' of BL, MS Cotton Vespasian A. xxii. See English Bene- 
dictine Libraries, ed. by Sharpe and others, p. 529. 


17 Richards, Texts and their Traditions, pp. 45-46. 
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Gospels, copied in the mid-eleventh century, carrying the inscription Textus de 
ecclesia Roffensi per Godam comitissam, the gift of Countess Goda.'* This gospel 
book and two others in the group, a life and history of St Andrew, the patron 
saint of Rochester, and a second copy of the gospels, are described in the list as 
being extremely valuable and beautiful. Colin Flight believes that such books 
were given ornamented covers.'? These donations, together with the Textus 
Roffensis, formed an exclusive collection that seemingly was stored apart from 
the monastic library in the cloister. The usual inscription for Rochester books 
reads Liber [...] de claustro [...] rather than [.../ de ecclesia [...], and neither the 
gospel books nor the life of St Andrew appear in the lists of library holdings. 
The Textus Roffensis is not included in any of the later booklists either. The 
presumption is that by the thirteenth century these precious books were kept 
within the church, on or near the altar, under supervision by the sacrist. 

That a legal collection and cartulary would carry such importance within a 
monastic foundation is interesting enough, but the organization and presen- 
tation of each part are unique among comparable surviving materials.” Both 
parts of the Textus are arranged in rough chronological order and include 
materials attributed to the earliest kings of Kent. In organization, the law book 
resembles Book I of the Norman compendium Quadripartitus, first compiled 
c. 1100-10.” All but the latest surviving version of this Latin compilation 
begin with the laws of Cnut and then return to the code of Alfred-Ine, the ear- 
liest pre- Conquest piece to be included. From there Book I proceeds through 
the Anglo-Saxon royal codes (rendered into Latin) and concludes with two 
codes of William I. Similarly, part 1 of the Textus Roffensis opened originally 
with Cnut’s codes as presented in the Instituta Cnuti and two further Norman 
texts in Latin, before returning to the Kentish laws, moving forward through 
the Anglo-Saxon period, and ending with the coronation charter of Henry I.” 
The fact that he chose to preserve the Anglo-Saxon materials in their original 
Old English within a mixed collection containing Norman items in Latin sets 


18 Textus Roffensis, ed. by Sawyer, 1, 19. 

1? Flight, The Bishops and Monks of Rochester, p. 17. 

20 Robin Fleming has pointed out that Worcester assembled an elaborate cartulary of pre- 
Conquest documents to protect against ‘sticky-fingered’ bishops and others who threatened 


their possessions, but did not have a comparable collection of laws; see Fleming, 'Christ 


Church; pp. 84-85. 


?! For a concise and relevant description of Quadripartitus, see Wormald, The Making of 
English Law, pp. 236-44. 


22 Refer to Wormald, The Making of English Law, table 4. 9. 
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our compiler apart from his Norman contemporaries and may indicate that 
he, unlike they, concerned himself with authenticity. This would make sense 
because many of the early Rochester charters in part 2 of the Textus contain 
Old English, and having parallel legal documents at hand from the same royal 
authorities could add credibility to the foundation’s claims, especially as a size- 
able number of them depended upon forgeries.” Moreover, because the chron- 
ological focus of the Rochester law book is so different from related collections 
that may have served as its sources, the compiler must have known Anglo-Saxon 
language and history to the extent that he could arrange the vernacular codes 
by dynasty from Athelberht through Athelred II, perhaps by referencing the 
genealogies copied following the laws, and then supplement these with anony- 
mous codes related by topic.” 

The links between the Textus law book and Quadripartitus are numerous, 
too many to cover in the present essay. Suffice it to say that two important 
short pieces, one on procedures for the ordeal and the second forbidding rob- 
bing the dead, appear uniquely in these two compendia, though of course the 
Old English originals have been translated into Latin by the Norman author 
of Quadripartitus.? The Textus also mimics its Norman counterpart by revers- 
ing chronologically the codes of Eadward and ZEthelstan, an anachronism that 
could stem from a common source. On the other hand, some laws are arranged 
topically within the historical scheme of the Texzus, resembling the arrange- 
ment of the other great Norman compendium, the Instituta Cnuti, whose ear- 
liest copy appears in the Rochester book.” For example, grouped under the 
rubric Hu se man sceal swerie are three anonymous codes describing procedures 
for swearing an oath, ranking men by the value of their oaths, and assigning 
wergeld for different ranks of men in Mercia. The latter two texts, written by 
Archbishop Wulfstan, are translated together in the Instituta Cnuti along with 
a piece that appears elsewhere in the Textus law book.” 

Close study of the sources and organization makes clear that the compiler of 
part 1 of the Textus was well acquainted with the range of legal materials avail- 


?5 Flight, The Bishops and Monks of Rochester, pp. 11-12, 101-15. 

24 Richards, Texts and their Traditions, p. 49. 

25 The latest ‘London’ version of Quadripartitus omits the text on robbing the dead; see 
Wormald, The Making of English Law, table 4. 7. 

26 O’Brien, "The Instituta Cnut?, analyses the Norman translator’s method and purpose. 


77 Richards, Texts and their Traditions, p. 50. Wormald, ‘Laga Eadwardi’ provides a 
thorough treatment of the effort involved in compiling the lawbook. 
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able in south-eastern England and attempted to develop an up-to-date collec- 
tion for his priory. He went so far as to draw upon more than one version of the 
laws of Alfred and Ine.” The series of genealogies following the laws includes 
the only copy of the Anglo-Saxon royal genealogies preserved in a manuscript 
from early Norman England.” The result is an original and stunningly com- 
plete document, one that demonstrates a conviction that the history of the law 
matters and that materials should be preserved in their original language even if 
that medium might be relatively inaccessible to the ruling Normans. The obvi- 
ous exception is the Instituta Cnuti, a Norman production that could have been 
selected in preference to J- Cnut. The same kind of care motivates the second 
part of the Textus, the cartulary, and demonstrates a continuing interest in Old 
English materials that comes to characterize the Rochester library. 

The physical presentation of the cartulary differs from the law book in 
several fundamental respects: it is composed primarily of materials originat- 
ing at Rochester; it was augmented throughout the twelfth century; it also was 
“corrected” by erasures and replacements of leaves.’ Nevertheless, it closely 
resembles the companion volume in appearance, organization, and original- 
ity. Unlike other medieval cartularies from Rochester, this one is arranged in 
approximate chronological order, from the spurious foundation charter of 
ZEthelberht to donations and confirmations made through the reign of Henry I. 
It divides at fol. 168" as the Norman materials begin with an account of the trial 
at Penenden Heath, whereby Odo of Bayeux was forced to return properties in 
Kent that he and others had usurped from Canterbury and Rochester?! In the 
process, certain rights of great importance to Christ Church, Canterbury were 
re-asserted.? With the exception of four items, the Anglo-Saxon charters in 
the Textus are in Latin with personal names, place names, and often boundaries 
given in Old English; all of the Norman materials are in Latin.? As in the law 


28 Hough, 'Numbers in Manuscripts, pp. 123-28. 


? Gameson, ‘English Book Collections; p. 243. Ker, Catalogue of Manuscripts, p. 255, 
notes that this list is almost identical to a pre- Conquest version in BL, MS Cotton Tiberius 
B. v, fols 19'-23. 


3° See especially the analysis in Flight, The Bishops and Monks of Rochester, pp. 17-34. 

3! Le Patourel, ‘Reports on the Trial on Penenden Heath’ See now Bates, ‘Land Pleas of 
William Ps Reign’ 

32 Cooper, “Ihe Trial of Penenden Heath; ties this effort directly to Ernulf, hence the 
existence of multiple copies in Rochester cartularies. 


33 Charters of Rochester, ed. by Campbell, p. xxix. 
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book, most of the texts have titles in red, written by the main scribe, here refer- 
ring to the properties in question. These rubrics may be unique to the copies 
of charters in the Textus, for they occur neither in the surviving single-sheet 
originals, nor in the fourteenth-century Liber Temporalium containing copies 
of most of the pieces in the Textus cartulary. The advantage to the system in 
the Textus is that the reader can locate quickly documents referring to particu- 
lar holdings, while the collection in its entirety demonstrates an ancient and 
valuable (if often bogus) history of royal patronage parallel to the materials set 
forth in the law book.” 

The compiler's working methods are interesting in themselves. For example, 
evidence from surviving single-sheet charters shows that he omitted records of 
royal grants to individuals lacking clauses deeding the lands to Rochester. But 
he included short histories of certain disputed estates, perhaps as protection 
against claims after the principals to the settlements had died. Both Flight and 
Wormald have analysed these texts and offered reasons for the cases being put 
into writing, an unusual step in Anglo-Saxon England. The compiler of the 
cartulary also included Latin translations of certain Old English documents 
having continued importance to the foundation. One such document analysed 
by Brooks is a list of estates liable for work on the Rochester Bridge, wherein 
both the Old English and Latin versions have been altered over time, perhaps 
to reflect a change in responsibilities for different portions of the bridge.” 

Our compiler must have been an admirer of Bishop Gundulf, who was 
consecrated in 1077 and soon thereafter, drawing upon a long friendship and 
working relationship with Archbishop Lanfranc of Canterbury, began to model 
the Rochester foundation upon that of Christ Church, Canterbury. Gundulf 
replaced the secular canons with a body of twenty-two Benedictine monks, 
some from his former home at Bec in Normandy, adopted the monastic con- 
stitutions of Lanfranc, imitated the financial system of Canterbury, and began 
rebuilding the cathedral church, seemingly on the plan of Christ Church.” 
His role in the acquisition and retention of lands belonging to the Rochester 
see and priory emerges in great detail from the documents within the Textus 


34 Richards, Texts and their Traditions, pp. 53-54. See also Wormald, The Making of English 
Law, pp. 252-53. 


35 Wormald, ‘Charters, Laws and the Settlement of Disputes’; Flight, ‘Four Vernacular Texts. 
36 Brooks, ‘Rochester, AD 400-1066). 


37 Smith, “The Place of Gundulf in the Anglo-Norman Church’. See also Richards, Texts 
and their Traditions, p. 3, and Gibson, Lanfranc of Bec, pp. 155-56. 
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cartulary.’ As mentioned previously, with Lanfranc’s support Gundulf was 
able to reclaim properties from Odo of Bayeux through the trial at Penenden 
Heath.” He also received confirmations from William I of properties and 
rights mentioned in the Anglo-Saxon charters. In fact, the detailed accounts 
of Gundulf’s activities in the post-Conquest portion of the cartulary amount 
to a substantial biography of the bishop, echoed in certain respects by the con- 
temporary Vita Gundulfi written by a monk of Rochester." As evidence of this, 
the charter entitled De subiectione et fidelitate abbatisse de mellingis (fol. 198°) 
preserves an agreement made at the time Gundulf founded the nunnery [at 
Malling], in which the abbess swore obedience to Gundulf and his successors 
in the Rochester episcopate. This event forms a major episode in the account 
of Gundulf’s life as noted by the editor, Rodney Thomson.“ The Textus also 
offers an account (fol. 173"), not found in any other contemporary source, of 
Gundulf’s role in building Rochester castle. 

Another noteworthy feature of the Norman portion of the cartulary lies in 
tables and lists summarizing donations and bequests made to Rochester priory. 
In working to organize a daunting mass of records, the compiler periodically 
included such summaries. In addition to a list of Gundulf’s contributions to 
the monks, two further lists highlight the donations of Bishop Ernulf, one 
of which was made in honour of his revered predecessor (fols 196'-97"). His 
gifts demonstrate the interest Ernulf had in the welfare of the priory during his 
relatively short tenure as bishop and the fact that his efforts were viewed as a 
continuation of Gundulf's.? Alan Cooper has proposed Ernulf as the author 
of the version of the trial on Penenden Heath found in the Textus Roffensis.? 


38 See the analysis by Ruud, ‘Monks in the World’. 


39 See further Gibson, Lanfranc of Bec, p. 155, and Du Boulay, The Lordship of Canterbury, 
pp. 36-42. An excellent recent study of the productive working relationship between Gundulf 
and Lanfranc is by Brett, ‘Gundulf and the Cathedral Communities of Canterbury and 
Rochester’. 

^! Richards, Texts and their Traditions, pp. 57-58. Potter, ‘The Vita Gundulfi in its 
Historical Context’, argues that the author of the Vita Gundulfi used relatively little of the 
information available in the Textus in favour of promoting the role of the monk-bishop. Given 
that Potter dates the Vita 1114-1124, however, there is some doubt as to whether the cartulary 
had been fully assembled and copied at the time of composition. 

^! The Life of Gundulf, ed. by Thomson, p. 65. Further analysis of the Vita Gundulfi is 
provided by Flight, The Bishops and Monks of Rochester, pp. 36-49. 

42 Richards, Texts and their Traditions, pp. 58-59. 


43 Cooper, “The Trial of Penenden Heath’ pp. 1187-88. 
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Ernulf’s aggressiveness on the monks’ behalf appears in yet another docu- 
ment (fols 198'-99") in which one Radulfus clericus concedes land adjoining 
the monks' cemetery and payment to settle a feud over the property. In fact, 
Ernulf is the last bishop to be mentioned in the cartulary, despite later addi- 
tions through the twelfth century. This strengthens the impression that the car- 
tulary, as well as the law book, belong to Ernulf’s episcopate and may have been 
compiled under his direction. 

As Brooks suggested in his conference paper, the Textus law book and car- 
tulary may have followed the precedent of a Christ Church, Canterbury, com- 
pilation, which has now disappeared. Noting that one hundred and eighteen 
pre- Conquest charters from Christ Church have survived on single sheets, 
most of them contemporary or near-contemporary copies, Robin Fleming 
believes that these were compiled into a post- Conquest cartulary sometime 
between c. 1073-83, decades before the Textus collection. The evidence for 
the Canterbury cartulary can only be inferred, however, because it came to 
be engrossed into later cartularies and registries.“ The Rochester foundation 
seems to have possessed considerably fewer Anglo-Saxon charters and, as we 
have seen, drew selectively from those for the Textus cartulary to emphasize its 
possessions. Then this collection set the stage for a series of medieval cartular- 
ies, library catalogues, and donor lists, none of which, however, would live up to 
its standard. Only the fourteenth-century Liber Temporalium contains Anglo- 
Saxon materials, and most of its documents are arranged topographically. 
On the other hand, the two thirteenth-century Rochester cartularies contain 
post-Conquest records exclusively; one is arranged mainly by location, and the 
other seems to preserve drafts of documents covering a fifty-year period from 
1177-c. 1227-38.? A third group of records, including annals in the main 
hand to 1225, appears in BL, MS Cotton Vespasian A. xxii. The Textus cartu- 
lary stands apart from these collections for its chronological organization and 
its emphasis on the Anglo-Saxon heritage of the see and priory, while it dem- 
onstrates the value of assembling records to secure the future of the foundation. 
As Martin Brett observes, "Ihanks to the rich detail incorporated in the Texzus 
Roffensis, compiled a generation after Gundulf’s death, Rochester, formerly so 
ill-recorded, becomes perhaps the best documented cathedral of its time.“ 


44 Fleming, ‘Christ Church Canterbury Anglo-Norman Cartulary; pp. 84-85. 
4 The MSS in question are in BL, MS Cotton Domitian A. x and BL, MS Royal 5 A. iv, 


respectively. 


46 Brett, "The Church at Rochester’, p. 12. 
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The final item in the cartulary of the Textus Roffensis is the first catalogue of 
Rochester’s monastic library, comprising ninety-eight entries. Excepting a few 
additions made later in the twelfth century, the booklist has been written in the 
hand of the main scribe. This suggests that the list had been prepared prior to 
entry in the cartulary, but not long before, since the legal portion of the Textus, 
copied in the same hand, appears on the list. In fact, Malcolm Parkes argues 
that the Textus scribe actually drew up the inventory. He cites as evidence this 
scribe’s contribution of a heading in one manuscript and a table of contents in 
another, both entries made, presumably, in the course of compiling the book 
list." The implications of the date (c. 1124) and placement of the catalogue are 
worth our attention. Firstly, the condition of the Rochester see prior to Norman 
refoundation as a Benedictine priory was extremely impoverished according to 
contemporary chroniclers.** The canons would have owned service books and 
biblical materials for daily use, but perhaps little beyond those. David Dumville 
cites only eight surviving pre- Conquest books from Rochester, and several in 
that group probably are post- Conquest acquisitions.? The catalogue, then, 
provides evidence of a phenomenal effort to acquire and copy books during 
the period 1077 to c. 1124, begun during the episcopate of Gundulf, continued 
through those of his successors, Ralph and Ernulf, and recorded in the Textus 
when at least ninety volumes had been amassed. This booklist presents the ear- 
liest surviving example of a Norman collection in England, both in its contents 
and organization, as Katharine Waller has demonstrated.?? By contrast, the 
first surviving catalogue from Christ Church, Canterbury, whose scriptorium 
provided many texts and probably scribal help to Rochester, is a fragmentary 
list copied almost fifty years later, in the third quarter of the twelfth century. 
Its three leaves of parchment contain two hundred and twenty-three items 
grouped together by author with no headings, and may have been used to keep 
track of borrowed books.”! 


#7 Parkes, Their Hands before our Eyes, p. 96, n. 45. 

48 Smith, "Ihe Early Community of St Andrew at Rochester. 
4 Dumville, ‘English Libraries before 1066’. 

50 Waller, ‘Rochester Cathedral Library’. 


?! Now Rochester, Dean and Chapter Muniments, MS B. 854. See Ker, Medieval Libraries 
of Great Britain, p. 29, citing James, The Ancient Libraries of Canterbury and Dover, where the 
Canterbury list from Cambridge, University Library, MS Ii. 3. 12 appears on pp. 7-12. See 
also Ramsay, “Ihe Cathedral Archives and Library, pp. 350-51. The value of such catalogues 
in helping to reconstruct medieval libraries is discussed by Thomson, Books and Learning in 
Twelfib- Century England, pp. 23-24. 
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Attaching a formal library list to a formal cartulary during this period is 
completely new. The Rochester version presents rubricated lists of works attrib- 
uted to the five Latin Fathers (Augustine, Jerome — including one complete 
and one partial Bible, Ambrose, Gregory, and Bede), a feature not seen until 
later in documents from England and the Continent. The Textus catalogue is 
also ahead of its time in listing the contents of many volumes, including — sur- 
prisingly enough — the books of the Bible. In fact, Waller calls it ‘a user’s guide 
to the library [...] providing an exceptional wealth of detail for a catalogue of 
this early date!” It should be noted that few service books or grammar texts for 
use in teaching appear on the list. Richard Gameson points out that such texts 
‘fell largely outside the scope of English ecclesiastical libraries at this stage? 

Another remarkable feature of the Textus catalogue is its link to Bishop 
Ernulf. Just as the legal collection seems to have been inspired by the bishop and 
his known interest in canon law, a late eleventh/early twelfth-century catalogue 
of the Peterborough library, where Ernulf served as abbot of the foundation 
from 1107-14, may have been a precursor to the more ambitious document at 
Rochester.?* Whether or not Ernulf was responsible for the Peterborough com- 
pilation, he likely would have been aware of it given his reputation as a schol- 
ar.” This catalogue was added on a single folio to a volume containing Bede’s 
Historia ecclesiastica and Äthelwulf’s De abbatibus, plus several short texts.^ 
The list of sixty-five works, edited most recently by Michael Lapidge, begins 
with those of Augustine and thereafter includes a group by Jerome, but lacks the 
rigour of the Textus catalogue.” For example, at least two of Augustine’s works 
appear apart from the main group of his entries. Although the Peterborough 
catalogue may be the earliest surviving from the post- Conquest period, at best 
it is a transitional piece between the sketchy book lists from the Anglo-Saxon 
era and the formal Benedictine document produced at Rochester, yet it pro- 
vides a model that may have inspired Ernulf after his move south.^? 


52 Waller, ‘Rochester Cathedral Library, p. 241. 
5 Gameson, Manuscripts of Early Norman England, p. 29. 


54 Now Oxford, Bodleian Library, MS Bodley 163, fol. 251; see Ker, Medieval Libraries of 
Great Britain, pp. 150-51. Waller, 'Rochester Cathedral Library; also discusses this point, p. 242. 


55 Brett, "The Church at Rochester’, p.22. 


56 See Ker, Catalogue of Manuscripts, no. 364, p. 358, for a description. See also Gneuss, 
Handlist of Anglo-Saxon Manuscripts, p. 92. 


37 Lapidge, ‘Surviving Booklists from Anglo-Saxon England, prints the full Peterborough 
Abbey library booklist, with introduction and commentary. 


58 On the differences between the catalogues from Peterborough and Rochester, see 
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The Rochester library catalogue epitomizes both parts of the Textus 
Roffensis in its clear organization, layout, thoroughness, and evident Norman 
influence. Its inclusion as part of the cartulary demonstrates just how commit- 
ted the compiler was to documenting all of the priory’s possessions. Just as with 
the charter collection, this catalogue sets a pattern for future developments in 
the scriptorium. In fact, a fragmentary copy of another Rochester book list on a 
single-sheet survives in a roughly contemporary hand. This version is related to, 
but not identical with, the Textus catalogue. It is organized along the same prin- 
ciples but contains fuller information about certain items on the Textus list, as 
well as additions to the library.” The next major Rochester catalogue is dated 
1202 and copied on two leaves added to a volume of Augustine’s works listed 
in the Textus Roffensis.9 In this compact, but neat, inventory, descriptions of 
volumes are considerably more abbreviated than those of the first catalogue, 
though occasionally the size or condition ofa work is mentioned. Although the 
new booklist seems to have been made independently of the Textus catalogue, 
it is structured in much the same way, with five author lists followed by two 
groups of miscellaneous items and three donor lists. But of the two hundred 
and forty-six items recorded in this new inventory, volumes mentioned in the 
Textus appear only in the first half, some eighty-three of the first one hundred 
and fifteen entries. This and other evidence within the 1202 catalogue tells us 
that the Rochester library books recorded in the Textus cartulary probably 
remained stored together throughout the twelfth century, if not longer.‘ This 
togetherness could result from the base collection having been defined in the 
Textus catalogue, but it might just as well have been the product of convenience 
or even inertia. 

The fact remains, however, that the library catalogue in part 2 of the Textus 
Roffensis has much to say about the value the monks placed on their books 
and the type of collection they tried to build. As part of the project, scribes 
at Rochester developed their own characteristic script, derivative of the style 
practised at Christ Church, Canterbury, but distinctive nonetheless. Waller 


Gameson, Manuscripts of Early Norman England, pp. 19-20. 


5? See Watson in English Benedictine Libraries, ed. by Sharpe and others, pp. 492-96, and 
Richards, Texts and their Traditions, pp. 11-13 and table 1. 

6 BL, MS Royal 5 B. xii, fols 2'-3'. See Richards, Texts and their Traditions, pp. 11-13 and 
table 1; English Benedictine Libraries, ed. by Sharpe and others, pp. 497—526; and Richards, 
"Ihe Rochester Cathedral Library; pp. 302-03. 


6! Richards, Texts and their Traditions, pp. 13-15. 
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calls this the Rochester house style and identifies its use in some forty surviving 
manuscripts copied by the time the Textus Roffensis was completed.” Although 
Gundulf may have founded the scriptorium, the script style must have devel- 
oped gradually, for Waller cites only four extant manuscripts as having been 
produced in an identifiable house style at Rochester prior to 1100, with the 
main burst of activity from c. 1107-1122/23. The Textus scribe himself copied 
at least ten additional books, and portions of his work can be seen in four oth- 
ers. Recognized as the leader of the group, this scribe produced the two-part 
Textus in the course of copying works by the Latin Fathers and other basic texts. 
One interesting aside: he also copied a volume that opened with a Latin selec- 
tion by Ralph d’Escures, who served as Bishop of Rochester between Gundulf 
and Ernulf, and who then became Archbishop of Canterbury (1114-22) while 
Ernulf was in office.“ Hence our copyist must have been committed, by choice 
or assignment, to Rochester material. 

The point is that a very important, if not the most important, Rochester 
scribe copied both parts of the Textus Roffensis. As Julia Crick points out, he 
writes Old English well, and he may have been trained to do so by an Anglo- 
Saxon scribe from the pre-Conquest foundation.® The companion volumes 
of laws and charters preserve the scribe’s only surviving work in Old English, 
both prepared with the planning and care that characterize all of his produc- 
tions. Significantly, the second major catalogue of the Rochester library is 
added to our scribe’s copy of Augustine’s De doctrina Christiana and so stated 
in the entry for that book (Jd est iste liber). That's the kind of prestige his 
work seemed to carry. It is a telling contrast that none of the extant contem- 
porary books from Canterbury in the distinctive Christ Church script style 
contains English.“ 

Whereas almost all of the surviving books in the Rochester style appear 
in the Textus catalogue, some items copied by others and listed there prob- 
ably can be attributed to visiting scribes or acquisitions from elsewhere. One 


62 Waller, ‘The Library, Scriptorium, and Community of Rochester Cathedral Priory; 
appendix 1, pp. 269-70. 


65 Textus Roffensis, ed. by Sawyer, 1, 13. See now Parkes, Their Hands before our Eyes, 
pp. 95-96 and n. 45. 


65 Ker, English Manuscripts, p. 14. 
65 Julia Crick, "The Vernacular Script of the Textus Roffensis’ (Conference paper). 


66 Webber, ‘Script and Manuscript Production at Christ Church, Canterbury‘, esp. tables 
9 and 10. 
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notable example would be the so-called Gundulf Bible, a two-volume great 
Bible from the late eleventh century that probably was prepared at Christ 
Church, Canterbury.“ Although this Bible may have been at Rochester dur- 
ing Gundulf’s tenure, and it is recorded in the Textus catalogue, the only con- 
nection to him is the fourteenth-century inscription on the flyleaves of both 
volumes. The assumption of Canterbury origin is based upon the text, which 
is closely related to that of an earlier great Bible from Christ Church, and the 
decidedly Norman hand in which it is written.“ Its text served as the basis, 
however, for a five-part decorated Bible at Rochester, already in progress at the 
time of the Textus catalogue, from which two parts survive today.“ At least one 
of these manuscripts seems to be a joint project of Canterbury and Rochester, 
written by a Canterbury scribe and illuminated by a Rochester artist.” 

As the script style and textual relationships make clear, Rochester was heav- 
ily dependent upon other foundations for its books. In particular, it enjoyed a 
reciprocal relationship with the scriptorium at Christ Church, Canterbury. Ker 
lists fourteen sets of manuscripts from the first half of the twelfth century pre- 
serving copies of the same works, one from Rochester and one from Canterbury. 
In some instances it is possible to identify which text served as the exemplar for 
the other, making it clear that the sharing went in both directions. Four books 
in the group were copied by the Textus scribe, including works of the Fathers: 
two by Augustine, and one each by Ambrose and Jerome.” This evidence 
puts our scribe at the centre of the process of creating a Benedictine library 
for Rochester, primarily from Norman resources. The issue of source texts — 


67A description of the MS (San Marino, CA, Huntington Library, MS HM 62) appears 
in Dutschke, Guide to Medieval and Renaissance Manuscripts, 1, 124-30. See also Richards, 
Texts and their Traditions, pp. 68-77. 


68 The comparator is BL, MS Royal 1 E. vii-viii; see Richards, Texts and their Traditions, 
pp. 63-64. Parkes (Their Hands before our Eyes, p. 96) argues that the scribe of the Gundulf 
Bible actually trained the Textus scribe. 


© The surviving MSS are the so-called Walters New Testament (Baltimore, Walters Art 
Museum, MS W 18) and BL, MS Royal 1 C. vii. See Richards, Texts and their Traditions, 
pp. 77-82. 

7° For discussion and references regarding the Walters New Testament, see Richards, Texts 
and their Traditions, pp. 78-79. Dodwell, The Canterbury School of Illumination, p. 119 first 
proposed this joint production. 

7! Ker, English Manuscripts, pp. 12-15. See also Gameson, The Earliest Books of Can- 
terbury Cathedral, pp. 27-28, on the difficulty of sorting out sources and influences among 
manuscripts from St Augustine’s, Canterbury, Christ Church, and Rochester, especially when 
only fragments survive. The case in point is a group of twelfth-century passionales. 
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whether they came directly from one of several foundations in Normandy or 
elsewhere on the Continent, or whether they were acquired from a network 
of other English houses which participated in the circulation of materials — is 
a complicated one. But the evidence shows that Rochester shared in the sys- 
tematic effort undertaken by the Norman ecclesiastical leadership to build col- 
lections of basic texts during the decades from 1100 to c. 1140.” It is note- 
worthy that in the midst of this intense activity, the project we know as the 
Textus Roffensis was deemed worthwhile to undertake. Of course, its collection 
of laws was the product of circulating materials, but as the laws include many 
items written in English, organized in a new and compelling way, the Textus 
makes a statement about the priorities of the scriptorium during Ernulf's ten- 
ure as Bishop of Rochester and the efforts made to document its holdings. Both 
parts also bear witness to a tradition of copying English materials that persisted 
through the Conquest and even flourished in the post- Conquest period. As 
Treharne has observed, such compilations testify to the contemporary utility of 
the materials in promoting the Anglo-Saxon past while negotiating the Anglo- 
Norman present.” 

Now to an important feature of the Rochester library that may reflect the 
interest in local matters and materials seen in the Textus: the scriptorium’s role 
in the production and dissemination of homiletic collections in English. As 
it happens, an unusually large number of homiliaries in Latin and English has 
survived from the Rochester library. At least three lengthy Latin compendia 
of sermons and homilies were housed there, probably drawn from Canterbury 
sources. Two of the three can be connected to entries in the first library cat- 
alogue, where listings for as many as five such collections appear."* However, 
St Augustine's rather than Christ Church may have provided much of this 
material, as could be the case with one or more of the homiliaries in English. 
One extant Latin collection from St Augustine's has clear affinities to the 
Rochester group, but we are hampered by the fact that no complete twelfth- 
century collection remains from Christ Church. Among the three surviv- 
ing Rochester manuscripts, two present complementary portions of Paul the 
Deacon’s influential Carolingian homiliary for Sundays and feast days through- 
out the liturgical year.” The third harks back to the earlier Roman homiliary 


7? Gameson, 'English Book Collections; p. 246. 

75 Treharne, Living through Conquest, p. 136. 

74 Richards, Texts and their Traditions, pegs. 

75 BL, MS Royal 2 C. iii, and Edinburgh, National Library, MS Adv. 18 2 4. 
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of Alan of Farfa.”° Despite certain similarities among them, these three collec- 
tions are not directly related. They were probably made for Rochester, but they 
display no textual modifications, such as extra materials honouring St Andrew, 
Rochester’s patron saint, that would otherwise link them to the foundation; 
this may indicate that they were copied elsewhere. Nevertheless, these books 
provide yet another window on Rochester’s participation in the circulation of 
texts for use by the monks, especially within south-eastern England. 

At the same time such formal collections of important Latin service and 
reading books were under preparation, a different set of less formal homiletic 
materials in English was in progress at Rochester. Within the English assem- 
blages, the pieces were only loosely organized by the ecclesiastical calendar, the 
manuscripts were plain and decorated mostly with touches of red and green, 
and the selections varied in length.” These books obviously aimed at a broader 
audience, possibly one unlearned in Latin, and several were annotated for oral 
presentation. They also maintained a connection with the Anglo-Saxon her- 
itage that lay behind both parts of the Textus Roffensis, offering an analogue 
to the intense production of Benedictine materials. Martin Brett’s observation 
that a considerable proportion of Rochester’s monks were of English birth is 
apposite here.’® Given the dual presence of English and Norman names among 
its membership, together with evidence that recruits were drawn mainly from 
the region until the Dissolution, the priory’s interest in vernacular books is not 
surprising.” 

In the first Rochester catalogue, from the Textus Roffensis cartulary, appears 
a handful of references to items in English: the Alfredian translation of 
Gregory’s Cura Pastoralis (no longer extant), a two-volume collection of ser- 
mons (or homilies, as they are designated in the 1202 catalogue), and the laws 
of the English kings. These, at least, were the English books held in the main 
library. The law book, likely, is the first part of the Textus Roffensis. The homil- 
iary also survives probably as Oxford, Bodleian Library, MSS Bodley 340-42, 
copied in the late tenth or beginning of the eleventh century.‘ This is an early 


76 Vatican City, Vatican Library, MS Lat. 4951. 
77 Treharne, "The Production and Script of Manuscripts, p. 39. 
78 Martin Brett, Absence, Presence, and Forgery in the Textus Roffensis’ (Conference paper). 


7? Greatrex, "Who Were the Monks of Rochester?’ explores the make-up of the monastic 
community between 1083 and 1540. 


3? For a summary description, see Ælfrics Catholic Homilies: The Second Series, ed. by 
Godden, pp. xxv-xxviii. 
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version of A:lfric’s two series of homilies combined into a single annual cycle 
from Nativity through Advent. The volumes certainly were in Rochester later 
in the eleventh century, when portions of a narrative concerning Paulinus, the 
first bishop, and ZElfric's two homilies on St Andrew were added.*! But this 
is only the beginning of a very complicated story. As many as eight surviving 
collections of English homilies, dating from the late tenth century to the mid- 
twelfth century, can be connected to Rochester. However, it is uncertain how 
many of these were actually produced there. The manuscripts show influences 
variously from St Augustine’s and Christ Church, Canterbury, demonstrating a 
lively copying programme in Kent, detailed recently by Donald Scragg.** Some 
manuscripts show modifications and other direct evidence linking them to 
Rochester, such as noted in MSS Bodley 340-42. Furthermore, two large col- 
lections of homilies, CCCC, MS 162 (roughly contemporary with the Bodley 
manuscripts) and CCCC, MS 198, part 1 (early eleventh century) draw heavily 
upon materials found as well in MSS Bodley 340-42.°° Intriguingly, many of 
these compilations contain copies of various Vercelli homilies, from the later 
tenth-century compendium of religious verse and prose known as the Vercelli 
Book.** These pieces are not copied directly from the Vercelli manuscript, but 
from a common source, now lost.” 

Although some of the collections may not have originated at Rochester, 
most show indications of Rochester provenance soon after completion. The 
Vercelli Book was carried to Italy by the twelfth century, but even that manu- 
script has at least superficial links to Rochester through the inclusion of a long 
poem on St Andrew and two words from the incipit ofan antiphon for the feast 
of St Andrew added by an eleventh-century hand to a leaf which once preceded 


81 For details, see Ker, Catalogue of Manuscripts, pp. 361-67. 
= Scragg, “The Vercelli Homilies and Kent‘. 


83 Sisam, ‘MSS. Bodley 340 and 342’; the correspondences between the Bodley MSS and 
CCCC, MS 198 are discussed on pp. 154-56. Scragg, "Ihe Corpus of Vernacular Homilies’ 
pp. 87-92 covers the interrelationships among the three collections. See also Ælfrics Catholic 
Homilies: The Second Series, ed. by Godden, pp. xxviii-xxxiii, and Budny, Insular, Anglo-Saxon, 
and Early Anglo-Norman Manuscript Art, pp. 557-69. 

84 Vercelli, Biblioteca Capitolare, MS CXVII, described in Ker, Catalogue of Manuscripts, 
pp. 460-64. The standard edition is The Vercelli Homilies, ed. by Scragg, who discusses the 
manuscripts and related information on pp. xxiii-xlii, and the origin of the collection on 
pp. Ixxiv-Ixxix. For other editions and studies, see Remley, “Ihe Vercelli Book and its Texts’. 

85 Scragg, “The Vercelli Homilies and Kent’ esp. pp. 379-80. For a discussion of linguistic 
relationships, see Scragg, ‘Studies in the Language of Copyists of the Vercelli Homilies’. 
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the first quire.°° So what does this all mean? Firstly, it appears that the Anglo- 
Saxon canons of pre-Conquest Rochester were more active in acquiring certain 
kinds of texts than one might have assumed, given the post-Conquest accounts 
of the depleted state of the foundation when Gundulf arrived." Secondly, as 
Charles Wright has proposed, the canons may have resisted the intrusions of 
the tenth-century Benedictine reform movement and found ways to justify 
their secular status prior to refoundation as a monastery under the Normans.** 
According to Elaine Treharne, a related point of view seems to lie behind addi- 
tions and emendations to one of the homiliaries closely related to MSS Bodley 
340-42, namely, CCCC, MS 162, bearing St Augustine’s features, which prob- 
ably came to Rochester from Canterbury and may have served as an exemplar 
for the Bodley manuscripts.” Treharne shows how CCCC, MS 162 was anno- 
tated by the mid-eleventh century for delivery to a broader audience than the 
clerical and monastic one that the homilist Ælfric had envisaged. Following 
this idea, monastic prejudice against the secular clergy could have led chroni- 
clers to disparage the Rochester community as it existed when the first Norman 
bishops assumed authority, hence the seeming exaggerations about its state of 
destitution at the time of the Conquest. 

These three extensive pre-Conquest homiliaries, possibly along with the 
Vercelli Book, as Samantha Zacher has argued recently, indicate that Rochester 
played an active role in the circulation of vernacular materials prior to the pro- 
duction of the Textus Roffensis.? Elaine Treharne has now identified portions 
of a composite manuscript as being the likely products of a scribe contempo- 


86 See The Vercelli Homilies, ed. by Scragg, p. lxxviii. 


87 Accounts of the state of the Rochester community are provided by Eadmer, the 
precentor of Christ Church, Canterbury, writing c. 1109-10 in the Historia Novorum; William 
of Malmesbury, c. 1125 in De gestis Pontificum; and the anonymous author of the Vita Gundulfi, 
some time after 1108. See Eadmeri historia, ed. by Rule, p. 15; William of Malmesbury, Gesta 
pontificum Anglorum, 1, 106-07; and Smith, “The Place of Gundulf in the Anglo-Norman 
Church’, pp. 92-93. According to Eadmer, some of the canons took the habit in the re-founded 
cathedral priory. 


85 Wright, ‘Vercelli Homilies XI-XUV. 
8° Treharne, “Making Their Presence Felt’, p. 408. For descriptions and analyses of CCCC, 
MS 162, see Ker, Catalogue of Manuscripts, pp. 51-56; Scragg, ‘Cambridge, Corpus Christi 


College 162’; and Budny, Insular, Anglo-Saxon, and Early Anglo-Norman Manuscript Art, 
pp. 465-66. 


9? Zacher, Preaching the Converted, pp. 15-20. 
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rary with the Textus (CCCC, MS 367, part 2, fols 3-6 and 11-29).?! This col- 
lection may have travelled eventually to Worcester, another monastic cathedral 
with a tradition involved in the circulation of vernacular texts, as certainly did 
an earlier one associated with Rochester, CCCC, MS 198.” Then, after both 
parts of the Textus were completed, several more English homiliaries appeared 
well into the twelfth century. A strong case for Rochester provenance and pos- 
sible origin can be made for all of these. 

In fact, if we look closely at the surviving post-Conquest collections, we can 
see a tradition of preservation and innovation that animated the Textus compi- 
lations so successfully. As Carole Hough and Colin Flight have described, each 
part of the Textus took a great deal of enterprise to assemble. For this reason 
Hough believes the compiler of the legal portion was the scribe.? Turning to 
the twelfth-century homiliaries, Elaine Treharne and Susan Irvine observe a 
similar impulse in CCCC, MS 303, a collection of seventy-three pieces mainly 
for the Temporale and Sanctorale of the church year, ascribed to Rochester.” 
As Irvine has summarized, this collection combines runs of homilies from 
MSS Bodley 340-42, CCCC, MS 162, and CCCC, MS 198 with selections 
from two other groupings of Ælfric’s works, some texts with different origins, 
and several post-Conquest compositions, all organized into calendar order.” 
The compiler may well have been scribe 3, in Treharne’s analysis, who seems to 
have supervised the work of his colleagues, scribes 1 and 2.°° Also included in 
the collection is a unique Old English formula for excommunication, which 


?! Treharne, "The Dates and Origins of Three Twelfth-Century Old English Manuscripts: 
Treharne’s comparison of the script and text of vernacular portions of CCCC, MS 367, part 
2, fols 3-6 and 11-29, with those at Rochester, including the scribe of the Texzus Roffensis, 
leads to a revision of its date to the first three decades of the twelfth century, pp. 234-35. For 
the codicology of CCCC, MS 367, see Treharne' description in ‘Cambridge, Corpus Christi 
College 367°. The relationship between this collection and others from the southeast is detailed 
in Ælfrics Catholic Homilies: The Second Series, ed. by Godden, pp. lvi-lvii. 


?? See Ker, Catalogue of Manuscripts, pp. 76-82. 
23 Hough, ‘Palaeographical Evidence’, pp. 61-67. 
?^ Ker, Catalogue of Manuscripts, pp. 99-105, dates CCCC, MS 303 to the first quarter 


of the twelfth century and suggests an origin at Rochester. Treharne provides a more recent 
description on pp. 55-66 in ‘Cambridge, Corpus Christi College 303; in which she proposes a 
date closer to the mid-twelfth century. For textual relationships, see ZE/frics Catholic Homilies: 
The Second Series, ed. by Godden, pp. xxxiii-xxxvii. 

95 Irvine, "Ihe Compilation and Use of Manuscripts, pp. 45-47. 


?6 Treharne, "The Production and Script of Manuscripts, p. 29. 
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Treharne interprets ‘as a witness to the conscious attempt [...] by the manu- 
script compiler of CCCC, MS 303 to preserve Old English material in the 
twelfth century.” On the other hand, three post- Conquest compositions for 
the Sanctorale were incorporated into this collection, the Old English lives of 
Sts Giles, Nicholas, and Margaret, leading Susan Irvine to observe that a moti- 
vation other than antiquarian must have been in the compiler's mind.?? 
Likewise, the items edited and assembled in a slightly later manuscript, BL, 
MS Cotton Vespasian D. xiv, express a similar purposeful achievement.” As 
Irvine has discussed, its materials, some pre- Conquest in origin, cohere the- 
matically in the basic teachings of Christian faith. The collection has been 
brought up-to-date with post- Conquest materials, including Old English 
translations of a sermon on the Virgin by Ralph d'Escures, the former bishop 
of Rochester, and of two extracts from the Elucidarius by Honorius of Autun, 
both works dating originally from about 1100. Elaine Treharne has shown how 
both the homily on the Virgin Mary and a copy of the Old English version of 
the Dicts of Cato included in the collection bear witness to the sophistication 
of twelfth-century writers of Old English and to their efforts to serve an audi- 
ence with changing needs.'” She notes specifically the movement toward devo- 
tional materials for private reading, looking forward to literary developments 
later in the century. Thus we see in MS Cotton Vespasian D. xiv the work of a 
mid-twelfth-century compiler who was selecting, organizing, and adapting his 
materials actively, serving an engaged reading audience. As Irvine concludes: 


The precise usage of the twelfth-century Old English homiletic manuscripts 
remains to be determined, but their significance in this period, when relatively little 
was composed in the vernacular, should not be underestimated.” 


Most recently, George Younge has published a close analysis of the contents 
and arrangement of the Old English portion of MS Cotton Vespasian D. xiv 


97 Treharne, ‘A Unique Old English Formula for Excommunication; p. 209. 

98 Irvine, "Ihe Compilation and Use of Manuscripts, p. 47. 

9 For codicology, see Handley, ‘British Museum MS Cotton Vespasian D. xiv, and Ker, 
Catalogue of Manuscripts, pp. 271-77. For textual relationships, see Ælfrics Catholic Homilies: 
The Second Series, ed. by Godden, pp. xl-xlii. 

100 Treharne, “The Life of English in the Mid-Twelfth Century’, and Treharne, “The Form 
and Function of the Twelfth-Century Old English Dicts of Cato’ 

101 Trvine, "Ihe Compilation and Use of Manuscripts; p. 61. For more on the cultural and 
political significance of the texts in BL, MS Cotton Vespasian D. xiv, see Treharne, Living 
through Conquest, pp. 156-58. 
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that highlights the monastic focus of its selections and argues for an audience 
of conversi.'” The latter would have been ‘English-speaking adult postulants 
to the religious life from a lay or clerical background’ who required simpli- 
fied instructional materials that, among other themes, would stress the impor- 
tance of celibacy and rejection of the material world." Younge finds numerous 
internal and external links to Christ Church, Canterbury, where he concludes 
the manuscript originated. Although he may well be correct in his interpreta- 
tions of the evidence, the collection could have filled a need at post-Conquest 
Rochester, too, where, as Brett and Greatex have shown, many of the monks 
were English. The texts seem not to have been drawn directly from the surviv- 
ing Rochester homiliaries, but rather from the nexus of related compilations in 
south-eastern England. 

And the story does not end here. Production of English homiliaries in 
south-eastern scriptoria continued until late in the twelfth century. Treharne 
has identified yet another scribe who copied Ælfric’s translation of Bede’s De 
Temporibus surviving now in fragments (CCCC, MS 267, fols 1, 2 and 7-10) 
bound with those discussed earlier that are linked to Rochester.!" As she 
shows, this scribe also copied fols 2-36" and 120°-227* of Cambridge, Univer- 
sity Library, MS Ii. 1. 33, a large collection of homilies and other texts dating 
from the second half of the twelfth century. Among its many south-eastern fea- 
tures are its frequent correspondences with MSS Bodley 340-42 and connec- 
tions to CCCC, MSS 162 and 198.'” Further details connecting MS Ii. 1. 33 
to Rochester are covered in my review of Oliver Traxel’s recent and thorough 
study of the manuscript.!” At the end of the twelfth century, another small 
collection of incomplete late Old English homilies is included in a manuscript 
comprised of materials associated with Rochester: London, BL, MS Cotton 
Vespasian A. xxii, part 3." Of the four pieces in the collection, two are excerpts 
from Ælfrician homilies that seem to be copied from MSS Bodley 340-42.'^* 


102, Younge, An Old English Compiler and his Audience’. 
103 Younge, An Old English Compiler and his Audience’, pp. 16-17. 
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pp. 239-43. 


105 Trvine, "The Compilation and Use of Manuscripts, pp. 54-55. See also Ælfrics Catholic 
Homilies: The Second Series, ed. by Godden, pp. xliii-xlv. 
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108 Swan, ‘Preaching Past the Conquest’, p. 416. Swan is referencing Ælfrics Catholic 
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Space has been left to complete the pieces, but somehow the copyist was not 
able to return to his task. Mary Swan speculates that the inclusion of this homi- 
letic grouping within Latin materials concerned with pre-Conquest as well as 
post-Conquest matters at Rochester ‘might provide an anchor to pre-Conquest 
language and Englishness a very long way into post-Conquest England? She 
concludes that such manuscripts give evidence that Old English homilies con- 
tinued to play a significant role in the reading and preaching of Anglo-Norman 
England. 

At least one other monastic cathedral, Worcester, participated in the con- 
tinued production of Old English through the twelfth century." As O'Brien 
points out, the pre-Conquest Worcester scriptorium was particularly active in 
translating Latin texts into English.!!! But the persistence of a definable tra- 
dition of preserving and updating venerable English materials while combin- 
ing them with related Norman works is, I argue, the hallmark of the Textus 
Roffensis that becomes imprinted clearly on the development of the medieval 
library at Rochester. Despite the range of scholarly opinions about the origin 
and provenance of individual manuscripts, and the obvious fact that Rochester 
never rivalled the size, wealth, or prestige of its neighbouring foundations in 
Canterbury, the message is clear: as attested by the laws and documents com- 
piled in the Textus Roffensis, the homiliaries, the later cartularies, and the library 
catalogues, Rochester maintained a longstanding interest in its own history, in 
vernacular materials, and in the production and circulation of texts. This was 
a lively endeavour that encompassed a wide range of authors from the Latin 
fathers, the Anglo-Saxon homilists, and the Norman writers of the twelfth 
century. English and Norman influences thrived together to produce a unique 
book, the two-part Textus, and a unique library at Rochester. 


Homilies: The First Series, ed. by Clemoes, p. 136. 
109 Swan, ‘Preaching Past the Conquest’ pp. 421-22. 
110 Swan, ‘Preaching Past the Conquest’, p. 404. Swan, ‘Mobile Libraries, reviews specific 
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Nicholas Karn 


his essay will advance a simple argument: that Textus Roffensis was a 

public book, which had much visibility through its presence at and its 

inclusion in the rituals and ceremonies of local politics and law in Kent. 
Indeed, the renown and status of Textus Roffensis, as well as its preservation long 
after its contents were obsolete, can most readily be explained through consid- 
ering the public character of the book. This argument, however, is somewhat at 
odds with the usual terms in which Textus Roffensis has been viewed. Much of 
the recent literature has been concerned with viewing the book in terms which 
might be described as library history, or history of the book, through examina- 
tion of it in relation to the library built up by the monks of Rochester, and in 
relation to questions of the grouping and transmission of the writings contained 
in Textus Roffensis. Some emphasis has also been placed on how Textus Roffensis 
could have been studied, as a source of analysis and ideas for Anglo-Norman 
churchmen on the institutional and ideological framework in which they oper- 
ated, as a monument to Rochester’s past, and as a resource for defending the leg- 
acy of that past.’ All this, of course, draws on the widespread scepticism about 
the extent to which the corpus of Anglo-Saxon and Anglo-Norman legal texts 
might actually have been used to inform contemporary legal practice.” 


* am grateful to Barbara Bombi, Bruce O’Brien, and Richard Sharpe for comments on a 
draft of this paper, and to the Leverhulme Trust for its financial support of my research. 
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The argument that Textus Roffensis was a public book will be made here in 
three parts. The first section argues that the presumption that legal debate did 
not revolve around texts is based on false assumptions as to how legal texts 
were used and cited, and that the texts which have attracted most attention, 
those attributed to kings (‘lawcodes’), were used in ways which mean that quo- 
tations are not now likely to be identifiable in accounts of cases. In contrast, the 
ritual texts preserved in Textus Roffensis should be much easier to identify in 
use. The second section of this essay sets out evidence for the use of ritual texts 
in court. The examples discussed all concern excommunication, because one 
of the documented instances of this ritual corresponds closely to the excom- 
munication formulas seen in Textus Roffensis and elsewhere, and because this 
instance clearly evidences the performance of such rituals in a court setting. 
The third section of this essay assesses various questions concerned with the 
presence of books in courts in Anglo-Norman England. It argues that the per- 
formance of rituals depended on the presence of books to guide those who per- 
formed the rituals, and that evidence for this can be seen in Textus Roffensis. It 
presents evidence for how courts depended for the performance of rituals on 
local clergy, who provided their labour and brought with them books which 
courts did not themselves possess, and how this could be a source of profit for 
clergy and churches. 


Citing Law: A Problem in Methodology 


How law is cited and referred to is an important indicator of the particular cul- 
ture of law in any context, for it implies much about how law was learned, how 
law was used, and how it was perceived to be structured. Wormald stressed how 
far English practice fell short of continental; elsewhere in Europe, authorita- 
tive legal texts were cited precisely by chapter and verse.? Occurrences of such 
references cannot be found in accounts of English court cases, and English legal 
manuscripts do not impose a consistent structure on legal texts. This, though, 
is not a strong argument for the view that legal texts were not used in court. 
Citation by chapter and verse is not the only model of citation, even though it 
may be the closest match to modern expectations of how legal texts are used. 
In medieval usage, even the bible is not always cited precisely, but unattributed 
quotations and allusions appear instead. They are there to be recognized by the 


? Wormald, The Making of English Law, p. 143. As an example, on the citation of 


ce 


Visigothic law see Collins, “Sicut lex Gothorum continet”, pp. 494-95. 
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knowing reader, and show how material can be absorbed to the point where its 
form structures the thought of the user. Such practices would suggest thorough 
absorption through memorization and internalization. 

The textual habits of those using early twelfth-century English law remain 
to be reconstructed, and that reconstruction must stress one text: the so-called 
Leges Henrici Primi,‘ the most important surviving new composition from 
the period which quotes texts in Latin. Much work remains to be done on the 
sources and references in this text, but one point is of importance here. It con- 
tains many quotations from or allusions to legal writings of all kinds, but only a 
small number of these include any specific reference. Usually, the writer of this 
tract included or adapted phrases from older legal writings without any refer- 
ence at all, as though these came naturally to him, and as though he expected 
that these quotations and allusions would merely be recognized by his readers 
without any need to labour the point. The writer of the Leges Henrici Primi 
usually drew attention to sources only when they were exotic or novel, and out- 
side the inherited corpus of pre-Conquest law. Thus, for instance, he alluded to 
Henry I’s 1108 proclamation on the shire and hundred courts, perhaps because 
it was novel, and as such not entirely familiar to his assumed readership;? he 
drew attention to the laws of the Salian and Ripuarian Franks, much the most 
exotic sources, and which were not otherwise drawn into relation with English 
law in this period;? he drew attention to his few quotations from Augustine, 
Jerome, and Gregory, which suggests that the writer assumed that the fathers of 
the church would have been beyond the knowledge of his readership.” When 
using older English legal texts, the writer of the Leges Henrici Primi incorpo- 
rated quotations without attribution, presumably on the assumption that his 
readers would have held this material in their heads, and that they would have 
been able to recognize it without prompting. 

How, then, might we recognize the imprint of legal texts, including Textus 
Roffensis and the kinds of writings it contained, on the activities of English 
courts in the eleventh and twelfth centuries? The observations made above 


4 On this see Karn, ‘Rethinking the Leges Henrici Primi. 
5 Leges Henrici Primi, ed. by Downer, cc. 7. 1, 7. 8. 


6 For the laws of the Salian Franks see Leges Henrici Primi, ed. by Downer, cc. 87. 10, 
89. 1; and for those of the Ripuarian Franks, c. 90. 4a. 


7 'There are named references to Augustine (Leges Henrici Primi, ed. by Downer, cc. 33. 6, 
72. 1b-c), Jerome (cc. 33. 7, 72. 1d), Gregory (c. 5. 27) and reference is made to parts of the 
bible as St Paul (c. 5. 16) and 1 Kings (c. 72. 1e). 
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suggest that the absence of specific citation is entirely meaningless. If the Leges 
Henrici Primi follows the normal practices of those working in courts, citations 
might be made by glancing references and allusions which would be difficult 
to spot, especially as the words of debate in court are preserved in only a few 
cases. Therefore, the use of legal texts would be hard to identify, even if the 
evidence were there. But there are two means of circumventing this problem. 
The first depends on the fact that Textus Roffensis and other legal manuscripts 
include different kinds of legal texts. There are the proclamations of pre-Con- 
quest kings; there are anonymous texts related to them; and there are ritual texts 
which lay down guidelines for how certain parts of court procedure were to be 
done. They lay down precise rules for swearing oaths, for excommunicating par- 
ties, and for sanctifying and preparing instruments and participants for judicial 
ordeals. They have been substantially neglected in modern analysis, but they are 
perhaps among the most important of all the legal texts of the Anglo-Saxon and 
Anglo-Norman corpus, because many, perhaps most, cases depended on oath 
and ordeal for their settlement. Many of these rituals were lengthy and were 
divided into distinct, identifiable components, and in some cases they had to 
be performed in strict form.’ As such, it might be easier to find instances of the 
use of such texts in court than it is to find examples of the use of the so-called 
royal legislation which has tended to dominate debate. As will be shown in the 
following section, the ritual texts seen in Textus Roffensis certainly were used in 
English courts in the eleventh and twelfth centuries. These ritual texts were legal 
compositions and were performed in court, but they were religious in character 
and were performed by members of the clergy. They were a kind of liturgy, and 
were formed and used like liturgical texts, so that their use was informed by 
different textual habits. In performing liturgy, the clergy relied on books to pre- 
serve meaningful variations between different forms appropriate for different 
circumstances, and this reliance went down to even quite humble levels.’ 


Ritual and Law: The Use of Excommunication Formulas 


Sometime about 1110, Herbert Losinga, bishop of Norwich, was exercised by 
the problem of poaching from his park at Homersfield in Suffolk. A stag had 
been killed, and much of its carcase removed, leaving only its entrails, head 
and feet behind. The bishop did not know who was responsible for this. He 


8 Leges Henrici Primi, ed. by Downer, c. 22. 1. 
? On this issue see Gittos, ‘Is There Any Evidence for the Liturgy of Parish Churches?’ 
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took his problem to the joint shire court of Norfolk and Suffolk through the 
medium of a letter addressed to the sheriff and court, and which was presum- 
ably read out there:'? 


Herbertus episcopus R. uicecomiti et cunctis parochianis Dei et suis de Norfulche 
et Sutfulche, salutem. Si precepto ueritatis constringimini, 'alterutrorum onera 
uestra portare’! et mutuis condolere iniuriis, tunc maxime uestri capitis contume- 
lias obhorrere, et suis afflictionibus totis uisceribus debetis condescendere. Magna 
sunt caritatis uincula quibus astringimur, et utinam tam utilia, quam diuine dis- 
pensationis ordinatione sunt connexa; quam enim legem inter sponsum et spon- 
sam corporaliter Deus protulit, hanc Christus inter episcopum et populum suum 
spiritualiter promulgauit, et eo maiorem, quod illa de carnali coniugio, hec uero 
de spirituali condita est. [fol. 267°] Quod ideo uestre represento intelligentie, ut 
ueraciter perpendatis et officii labores quibus uobis seruio omni die, immolans 
corpus et sanguinem Christi pro uobis, et uestre dilectionis obedientiam qua meis 
debetis respondere officiis. Hec predixi, necesse habens apud uos clamorem facere 
de quibusdam malis hominibus qui preterita hebdomada parcum meum fregerunt 
apud Humeres Feld, et unum quem ibi habebam ceruum nocte interfecerunt, et 
proiecto capite cum pedibus et intestinis, dampnabili furto asportarunt. Vnde ego 
et dominum uicecomitem, et omnes fideles et Christianos Dei horum comitatuum 
suppliciter exoro, ut si quid inde audierint uel presentire potuerint, mihi indicent, 
et occultos aduersarios laudabiliter prodant. 


Ego interim excommunico eos qui parcum meum fregerunt et ceruum meum inter- 
fecerunt eo anathemate quo Deus iratus percutit animas impiorum. Interdico eis 
ingressum ecclesie, et corpus et sanguinem Christi, et communionem totius Chris- 
tianitatis. Maledicti et excommunicati sint in domibus, in uiis et in agris, in siluis 


10 The letter is preserved uniquely in Brussels, Bibliothéque Royale, MS 7965-73 
(catalogue no. 3723, formerly MS t 157 in the Bollandist library at Antwerp), fols 2437-78", 
which is described in Van den Gheyn, Catalogue des manuscrits de la Bibliotheque Royale de 
Belgique, v1, 89-90; Papsturkunden in England, ed. by Holtzmann, 111, 120-23; Keynes, ‘A 
Lost Cartulary of St Albans Abbey’ with discussion of the letters at pp. 255-58. The whole is 
a collection of correspondence mostly by Herbert Losinga, bishop of Thetford and Norwich 
1091-1119 (Le Neve, Fasti ecclesiae Anglicanae, p. 55), and has been edited in Epistolae 
Herberti de Losinga, ed. by Anstruther, pp. 70-72; there is a translation into English in The Life, 
Letters and Sermons of Bishop Herbert de Losinga, trans. by Goulburn and Symonds, 1, 170-73. 
The letters are undated, but those that are datable can all be referred to the years around 1110, 
and so perhaps the remainder (which are datable only to Bishop Herbert’s episcopate) might 
be associated with that period. The sheriff R. could be Roger Bigod, Ralph Passelewe, Robert 
Malet, Robert fitz Walter, or Ralph de Beaufou, each of whom served during Herbert Losinga’s 
episcopate (Green, English Sheriffs to 1154, pp. 60-61, 76-77). 
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et in aquis, etin omnibus locis quibus inuenti fuerint. Computrescat caro eorum 
qui carnem cerui mei deuorarunt, sicut computruit caro Herodis, qui pro Christo 
fudit sanguinem innocentem, cum Iuda traditore et Anania et Saphyra, et Dathan 
et Abiron. Habeant anathema maranatha,” nisi cito resipuerint et fecerint mihi 
satisfactionem. Fiat, fiat, fiat. 


Hanc excommunicationem, dilectissimi fratres, facio, non quia mihi sit multum de 
uno ceruo, sed quia uolo eos penitere et ad confessionem uenire et deinceps cor- 
rigi a tali furto. Qui sciunt uel consentiunt uel eos deportant, eodem damnabun- 
tur anathemate. Quibus non sit leue quod dicimus, quoniam apud Deum quod 
ligamus, ligatum est, et quod soluimus, solutum est; ueritate [fol. 268"] ita dicente 
primo episcoporum Petro: ‘quodcumque ligaueris super terram, erit ligatum etin 
celis, et quodcumque solueris super terram, erit solutum et in cẹlis?.!3 


Bishop Herbert to R. the sheriff and all the members of the diocese of God and of 
himself in Norfolk and Suffolk, greeting. 


If we are required by the command of the truth ‘to bear one another’s burdens; 
and to sympathize with one another's injuries, then you should especially resent 
ill-treatment of your leader, and humble yourselves from the bottom of your hearts 
due to his troubles. The chains of love which bind us together are great, if only 
they were as useful as they were when they were set up by the workings of divine 
dispensation; for the same law which in a bodily sense God established between 
the bridegroom and the bride, Christ in a spiritual sense promulgated between the 
bishop and his flock, and the latter is the greater, for the one was set up for fleshly 
marriage, the other for spiritual. Therefore I explain this to your understanding, 
so that you can truthfully judge both the labours of the office in which I serve you 
every day, sacrificing the body and blood of Christ for you, and also judge the obe- 
dience of your love, by which you ought to respond to my duties. I have said all this 
because I feel the need to raise a claim among you concerning certain bad men who 
broke into my park at Homersfield last week, and at night killed the one stag which 
I had there, and, throwing aside the head with the feet and innards, carried it away 
in an outrageous theft. Therefore, I humbly encourage both the lord sheriff and all 
the sworn men and Christians of God of these shires that if they hear anything or 
are able to make an accusation about it, they tell me, and meritoriously betray my 


hidden opponents. 


Meanwhile, I excommunicate those who broke into my park and killed my stag 
with that anathema by which an angry God strikes the souls of the wicked. I inter- 


12 1 Corinthians 16. 22. 
13 Matthew 16. 19. 
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dict them from entry to the church, from the body and blood of Christ, and from 
the communion of all Christendom. May they be cursed and excommunicated in 
houses, on roads and in fields, in woods and in waters, and in all places in which 
they might be found. May the flesh of those who have devoured my stag rot, as the 
flesh of Herod rotted, who shed innocent blood on account of Christ, with Judas 
the betrayer and Ananias and Sapphira, and Dathan and Abiron. May they have 
the anathema maranatha, unless they quickly come to their senses and make satis- 
faction to me. Fiat, fiat, fiat! 


I make this excommunication, most beloved brethren, not because a single stag 
means a lot to me, but because I want them to repent and go to confession, and 
then be punished for such a theft. Those who know about the theft or who agreed 
to it or who helped the thieves flee are condemned by the same anathema. May 
what we say not be a trivial matter to them, because whatever we bind is bound in 
the eyes of God, and whatever we loose is loosed likewise; for so the truth spoke to 
Peter, the first of the bishops; ‘whatever you bind on earth will be bound in heaven, 
and whatever you loose on earth will be loosed in heaven! 


The first and most important point about this letter is that it contains an excom- 
munication which is largely indebted to the kinds of formulas seen in Textus 
Roffensis and other English legal manuscripts from the early twelfth century. 
The middle section of the letter, which contains the words in which the anath- 
ema was made and proclaimed, is what really links this letter to the legal rituals 
in Textus Roffensis and other manuscripts. The sentence beginning ‘Maledicti 
et excommunicati [...], which indicates that the anathema took effect in all 
places through giving a list of where the anathema was to be in force, is a feature 
commonly seen in English excommunication formulas of the central Middle 
Ages, and can be found in a much more elaborate form with a fuller list of the 
kinds of places in the tenth-eleventh-century Red Book of Darley,'* in Textus 
Roffensis,? and elsewhere. Exactly what kinds of place are mentioned varies 


^ CCCC, MS 422, pp. 14, 310-15; images of this manuscript are available online at Early 
English Laws <http://www.earlyenglishlaws.ac.uk/>; Excommunications IV and V, GA, 1, 435; 
the more elaborate form is Excommunication VI, GA, 1, 436-37. 


15 Textus Roffensis, fols 98'-99", 99'—-100*; images of this manuscript are available online 
at Early English Laws «http://www.earlyenglishlaws.ac.uk/» ; Excommunications VIII and IX, 
GA, 1, 439-40. 


16 BL, MS Cotton Vespasian D. xi, fols 108'-09*; images of this manuscript are available 
online at Early English Laws <http://www.earlyenglishlaws.ac.uk/>; Excommunication X, 
GA, 1, 440. This excommunication is added at the end of a manuscript of various works of 
Laurence of Durham, c. 1200, from Abbey Dore (Herefordshire). 
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greatly between the excommunication formulas in different manuscripts, but 
the roads and fields, woods, and waters named here are those most commonly 
used. The next part, threatening that the flesh of those involved in the poaching 
would rot, seems to be an adaptation of the phrases seen in many of the excom- 
munication formulas, which condemned the person part by part; the excom- 
munication in Textus Roffensis is agood example of this, including a long list of 
parts of the human body which could be damned by name." The implication 
that the stolen venison might contaminate the flesh of the poachers seems an 
inventive adaptation of the stress on the physicality of divine punishment, and 
provided a link to another common component of the excommunications used 
in England in the central Middle Ages. It was common to associate the condi- 
tion of the one being excommunicated with various biblical or mythological 
figures which were seen to embody the essence of all that Christianity stood 
against, and this was commonly expressed by a list, which was one of the com- 
monest stylistic devices seen in the excommunications; in the letter, Josephus’s 
story that Herod the Great died from putrefaction of the flesh is used to link 
the curse on the poachers’ bodies to the list of enemies of Christendom. Herod 
does not usually appear in such lists, but Bishop Herbert was certainly inter- 
ested in Josephus and corresponded with the abbot of St Albans about a copy 
at approximately the same time that this excommunication was written.” The 
other figures named in this section of the excommunication are entirely stand- 
ard, however; Dathan and Abiron, who made the golden calf; Ananias and 
Sapphira, who withheld money claimed by the church;?' and Judas, the most 
notorious betrayer of all.? The closing words fat, frat, fiat, suggestive of the 
acclamations of others, occur in all the excommunication formulas.” 


17 Excommunication VIII, GA, 1, 439—40. 
18 He is only otherwise named in Excommunication III, GA, 1, 434. 


I? Epistolae Herberti de Losinga, ed. by Anstruther, letter 10, pp. 14-16; translated in The 
Life, Letters and Sermons of Bishop Herbert de Losinga, trans. by Goulburn and Symonds, 1, 
248—52. For a possible identification of the copy of Josephus, see Thomson, Manuscripts from 
St Albans Abbey, 1, 16, corrected in Thomson, Books and Learning in Twelfib- Century England, 
p. 70. 

20 Numbers 16; and they are named in Excommunications III, V, VI, VIIL X, GA, 1, 
434-35, 435-36, 436-37, 439-40. 

21 "These are named in Excommunications V, VI, GA, 1, 435-36, 436-37. 


7? He is named in Excommunications III, V, VI, X, GA, 1, 434, 435-36, 436-37, 440, 441. 
In Excommunications VI and X the phrase cum Iuda traditore occurs as it does here. 


75 Excommunications I, II, III, IV, V, VI, VII (as an Old English equivalent), VIII, IX, X, 
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Clearly Bishop Herbert’s excommunication drew fully and freely on the 
kinds of excommunication rituals that circulated in early twelfth-century 
England, even as it incorporated adaptations to fit better with the circum- 
stances of this particular incident. Its use of formulas and phrases doubtless 
follows the pattern of many liturgical sources, but probably also shows that he 
chose to borrow the kind of legitimacy that comes from simple familiarity. It 
does not correspond exactly to the excommunication formulas seen in any one 
early twelfth-century manuscript, but instead works through different forms to 
produce something which obviously picks up on the details of the act to which 
it responds. 

The second point that can be derived from this letter is that such excommu- 
nication formulas were used in a legal context, in this case in court. The letter 
is addressed to the sheriff and the bishop’s parishioners of Norfolk and Suffolk, 
and this must mean the relevant shire courts — presumably the letter would 
have been read out in the original and in translation, or conceivably in sum- 
mary. The bishop’s words also indicate that he envisaged this excommunica- 
tion would have specific legal consequences. He used an excommunication as a 
means of obtaining more information about an offence which had affected him. 
It was a means of signifying that this offence mattered, and that the respect- 
able people of Norfolk and Suffolk should tell him what they knew; it was 
also a means of negotiating with the perpetrators themselves, for, as the bishop 
observed, what he really wanted was that they go to penance, and so protect 
their eternal futures, even as they were punished for theft in this world.?* The 
excommunication was used to obtain knowledge, which might then form the 
basis of a formal accusation and trial. It was, at least in this example, integrated 
into a legal process, albeit the early phases, just as were the liturgical elements 
of ordeals.” 

Bishop Herbert’s excommunication is only known because he chose to 
embed it in a letter. This was presumably done because, for whatever reason, he 


XL XII, and XIIL GA, 1, 432-41. On these see Little, Benedictine Maledictions, p. 38. 


24 Much of the discussion of excommunication tends to stress its role as religious discipline 
rather than as legal tactic; see Hamilton, ‘Remedies for “Great Transgressions”, with useful notes 
on the origins of these rituals at p. 94. Vodola, Excommunication in the Middle Ages, pp. 35-36, 
notes the process by which the judicial and penitential functions of excommunication were 


divided during the twelfth century. 

25 This runs against the theory outlined in Little, Benedictine Maledictions, pp. 48-51, 
200, that maledictions, excommunication, and cursing were used by the religious in the absence 
of effective legal means of enforcing rights. 
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was unable to attend the meeting of the Norfolk and Suffolk shire court, where 
ordinarily he would have been seated alongside the sheriff in presiding over the 
court. It was expected that bishops would normally be in attendance, jointly pre- 
siding at these courts — that is the assumption underlying the shire address of 
Anglo-Norman writ-charters" — and as such Bishop Herbert could have been 
in a position to pronounce his excommunication himself within the shire court, 
rather than relying on the medium of a letter. The manner in which he presented 
the excommunication in his letter suggests that this may well have been the case. 
First, the letter includes the full ritual, where the excommunicate is condemned 
in different ways appropriate to his failings. It is almost as if the bishop were 
using the full form of excommunication to stress its legitimacy and efficacy even 
when conveyed by letter, and that he was assuming the familiarity of his hear- 
ers with this particular ritual. Second, the excommunication used here includes 
clear reference to performance in its inclusion of acclamations — fiat, fiat, fiat 
— which indicate the recognition and agreement of those participating with 
the celebrant in the act of excommunication. The formulas contain parts for 
more than one actor, and as such refer back to the performance of the rite rather 
than just to some written announcement. Moreover, there are analogies which 
suggest that it may well have been the case that excommunications could be pro- 
nounced in a court, for some narratives of disputes mention examples where 
excommunication was applied by senior churchmen as a tactic in a dispute, as a 
means of forcing a response where reasoned argument was ineffective. 

Three good examples describe how excommunications might be performed 
in the setting of a dispute, even though these narratives are not detailed enough 
to show the form in which the excommunication was made. At some point in 
the later 1060s, royal officials in York confiscated agricultural produce from 
the estates of the church of York. Archbishop Ealdred was unable to obtain 
recompense from the sheriff, and so went to the royal court, where he formally 
rebuked King William I for the actions of his subordinates, and cursed him; 
because of this, the king provided adequate compensation.” In this case, the 
archbishop’s curse was a means of gaining the king’s attention and of forcing 


26 Excommunications may normally have been publicized through letter in any case; 
Little, Benedictine Maledictions, p. 38. 

27 Sharpe, ‘Address and Delivery in Anglo-Norman Royal Charters’ 

29 English Royal Lawsuits, ed. by van Caenegem, 1, 1-2, no. 1. The word used in maledictio, 
which may well in this instance be equal to excommunication, for Ealdred explained that it was 


imposed on the grounds that William was an oppressor of the church and that he had broken 
the oaths he had sworn at his coronation. 
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him to focus on the particular problems of the church of York. In this instance, 
it was of course entirely successful. The second example was at amuch more 
humble level. According to William of Malmesbury’s Zife of Wulfstan of 
Worcester,” on a visit to Gloucester the bishop was confronted with an ongo- 
ing feud, in which the brothers of a man killed in an accident persecuted his 
unwitting killer. Wulfstan begged the brothers that they make peace with the 
killer, but they refused, and therefore Wulfstan excommunicated them. At 
this, so the account continues, one of the brothers suffered some sort of fit, 
and this frightened the others into reconciling themselves with the unfortunate 
killer, whom they had hitherto been persecuting. In the third example,” the 
family of a benefactor seized back some property he had given to the monks 
of Christ Church, Canterbury. After repeated requests for the return of the 
property were rejected, Archbishop Theobald of Canterbury excommunicated 
the main perpetrator, one Henry de Rye; after some delay, and (according to 
the account surviving from Canterbury) prompted by his conscience, in 1146 
Henry returned the property in question and was admitted to the fraternity of 
the monks. The interest of these incidents, and that of Herbert Losinga and his 
dead stag, is that excommunication was used as means of trying to circumvent 
a problem which had no clear solution in negotiation. Referring the case to 
divine punishment was a means of trying to coerce those involved into identify- 
ing themselves or changing their settled attitudes, and could seemingly be done 
wherever it might seem advantageous. 


Rituals, Churchmen, and Books in Courts 


Clearly, formulas of the kind seen in Textus Roffensis could be used in court 
as a legal tactic. They were performed as rituals by churchmen, and this must 
explain why the rituals and formulas are preserved as they are; churchmen 
were used to using a range of liturgical books, and the presentation of ordeal 
rituals and so forth borrows from the conventions seen in such works. Much 
like liturgical rituals, those for ordeals and excommunication were designed 
for performance, and marks of this can be seen in how they are presented in 
Textus Roffensis and elsewhere. For instance, the ritual for the ordeal of iron 
in Textus Roffensis gives interlineated variants so that whoever used the book 
could adapt it from the main text, which assumed that it was being performed 


29 English Royal Lawsuits, ed. by van Caenegem, 1, 111-12, no. 139. 
2 English Royal Lawsuits, ed. by van Caenegem, 1,261, no. 311. 
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for one man, to apply to more than one; it also marks where the priest should 
make the sign of the cross.*! There is also a series of annotations to the texts of 
the ordeal rituals, all apparently of the twelfth century and in a hand different 
from that of the main text, which were clearly provided as aids for those per- 
forming the rituals. The main text presents the rituals in a generic form, so that 
they could be applied to any matter before a court, and, where the nature of 
the business should be specified, insert only de hoc or similar. The annotations 
provide a list of the matters for which the ordeal was commonly used, so that 
the celebrant of the ritual could see what words he should include to make the 
ritual applicable to particular matters.” Taken together, these various kinds of 
annotation demonstrate continuing interest in the ordeal rituals, and especially 
in their performance. The annotations, and the implication of reading and use 
that can be inferred from them, also set the ordeal rituals apart from the other 
legal material in Textus Roffensis. Most of the folia containing legal material 
in Textus Roffensis are very clean and lack medieval annotations. If density of 
annotation can be taken as an index of intensity of interest, then those folia 
that contain the ordeal rituals represent the most used part of the legal half of 
Textus Roffensis. 

In other words, the rituals in Textus Roffensis have been marked up for and 
by use. Such evidence should probably be taken to indicate that, when clergy- 
men performed rituals as part of legal procedures, they would have had books 
containing the rituals with them. Who, though, were these priests? When 
Henry II sent out itinerant justices for the first time in 1166, sums of money 
were paid to clergymen, in these instances described simply as priests, for them 
to perform the rituals for ordeals demanded by the Assize of Clarendon, and 
the money paid for this ecclesiastical casual work was recorded on the Pipe 
Roll.” These payments are noted because they were part of the expenses atten- 


51 Textus Roffensis, fol. 52", line 3, where it shown when the celebrant should make the 
sign of the cross; the same occurs more than once on fol. 53*. 


32 The annotations are on fols 52°, 53°, 54", 54° (two), 55' (three), 56', and 56" of Textus 
Roffensis. They are printed within parenthetical dashes in Liebermann’s edition of the rituals 
(GA, 1, 404 [20], 405 [22],406 [2] and [3], 407 [3] and [4], 408 [1] and [2]), though their 
relationship to the text is more precisely depicted in Textus Roffensis, ed. by Hearne, pp. 25, 
28, 29, 30, 31, 32, 34, 35, where they are presented as marginal annotations. Most of the 
annotations take the form de hoc furto uel homicidio aut adulterio seu maleficio (as in the second 
of the annotations on fol. 54") or variants thereof; the first and third on fol. 55", however, seem 
to provide for adapting the ritual to apply to either the ordeal of water or of iron. 


33 Bartlett, Trial by Fire and Water, pp. 65, 94. 
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dant upon the work of the king’s justices, and so came to the attention of the 
exchequer; but such rituals must have been done in local courts across the 
country and on many occasions, because ordeals of various kinds were impor- 
tant means of settling disputes and disagreements which found their way to 
court. Ihat the monks of Rochester chose to include these rituals suggests that 
Textus Roffensis was meant for use by those priests of the church of Rochester 
who attended local courts in Kent, both as representatives of their church and 
as functionaries of the court in performing ordeal rituals. 

Books must have been a common sight at meetings of local courts in 
England in the twelfth century. Many narratives of court disputes mention 
their presence, usually when a participant in a dispute swore an oath upon one. 
The most specific account is a Kentish one: in 1127, which describes how the 
oath was sworn, how the swearer used the book, and even gives words which 
the swearer might have used: 


Wolfwyne filius Berewy, stans in medio multitudinis et tenens in manibus sacro- 


rum librum euangeliorum pronunciauit sic [...]** 


Wulfwine son of Beornwig, standing in the middle ofthe multitude and holding in 
his hands the book of the holy gospels spoke thus [...]. 


Books could clearly be of great importance within a court, for they were tools 
that could be used to draw attention to statements that the speaker wished to 
emphasize as having special authority, or that could be used to test the swearer 
and his words. Such books were usually gospel books, but it would probably be 
wrong to assume that they always were. Books had authority for many reasons, 
and they could be sworn upon for reasons other than their status as bearers 
of the gospel. The Red Book of Darley, a compendium of liturgical materials 
including rituals for the mass and for legal ceremonies such as excommunica- 
tion and ordeals, was certainly later used for swearing oaths, as is indicated 
by a sixteenth-century comment written into it: "This booke was sumtime 
had in such reverence in darbieshire that it was comonlie beleved that 
whosoeuer should sweare vntruelie vppon this booke should run madd.’ 
This comment, of course, relates to sixteenth-century practice, but it is not 
easy to see how such beliefs could have arisen about such a book at that point. 


34 English Royal Lawsuits, ed. by van Caenegem, 1, 218, no. 254A. 


35 James, A Descriptive Catalogue of the Manuscripts, 11, 315, no. 422; on this manuscript 
see Gittos, ‘Is There Any Evidence for the Liturgy of Parish Churches?, and Pfaff, Liturgy in 
Medieval England, pp. 94-96. 
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The ordeal rituals would have meant that the book was regularly taken into 
a court context where oaths might be sworn, but ordeals had passed out of 
use in the thirteenth century; if this book were used regularly for swearing 
oaths, then that practice would seem more likely to have arisen before trial 
by ordeal was abandoned by the courts. Books like the Red Book might have 
been used in this way for three reasons; they contained ritual texts which 
pointed to Christian rituals of great importance, especially the mass; they 
contained ordeal rituals, swearing on which might be taken as indicating a 
willingness to prove a point further through that ritual;? and, of course, the 
Red Book was a book, and would participate in whatever prestige attached to 
that particular form." 

Courts did not own books, at least so far as can be inferred from what little 
evidence survives. They had to be obtained from somewhere. In the case of the 
Red Book of Darley, it seems that it belonged to the church of St Helen in the 
village of Darley Dale in Derbyshire.?* There appears to be only one text which 
offers anything on the mechanics of how courts might obtain books. At some 
point in the middle of the twelfth century, York Minster confected a forgery in 
the name of King Henry I which listed the privileges and rights claimed by the 
church; the same rights were then included in the same terms in a charter in the 
name of King Stephen.? Among the rights claimed was this: 


36 Eor instances where those testifying offered to undergo the ordeal as a means of 
validating their words see Bartlett, Trial by Fire and Water, p. 63. 


37 "There are other instances in which books other than gospel books were used for swearing 
oaths. A 1220 inventory of the goods of St Michael's church, Mere, Wiltshire, noted: ‘Item 
liber vetustissimus habens crucem superpositam super quam juratur. Unlike the other books in 
that list, this was not classified as a service book or other religious item, but instead its visible 
external qualities are emphasised, as would be apparent to those observing the taking of an oath 
(Vetus Registrum Sarisberiense, ed. by Jones, 1, 291). The description indicates that it was very 
old, which might well indicate that it was written before 1066 (Thomas, The Secular Clergy in 
England, p. 254). Moreover, Becket's biographers report that John the Marshal swore on a book 
variously described as 'quodam veteri codicello' (English Royal Lawsuits, ed. by van Caenegem, 
II, 430, no. 420F) or asa troper (van Caenegem, r1, 425, no. 420B; r1, 427, no. 420C; 11, 428, 
no. 420D). 


38 Gittos, Is There Any Evidence for the Liturgy of Parish Churches? p. 68. 


3? The charter in the name of Henry I is Regesta regum Anglo-Normannorum, 11, no. 1083 
= Historians of the Church of York, ed. by Raine, 111, 34-36. That in the name of Stephen is 
Regesta regum Anglo-Normannorum, 111, no. 975. 
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Ubicumque fit duellum Eboraci, iuramenta fieri debent super textum uel super reli- 
quias ecclesie sancti Petri, et facto duello uictor arma uicti ad ecclesiam sancti Petri 
offerat, gratias agens deo et sancto Petro pro uictoria. 


Wherever a duel is held in York, the oaths shall be sworn upon the zexzus or upon 
the relics of the church of St Peter, and, once the duel has finished, the winner shall 
offer the weapons of the loser to the church of St Peter. 


The canons claimed the right to insert a book or their relics into the hands of 
those who fought a judicial duel, and then claimed a fee, in the form of the 
arms of the loser. This is perhaps not so distant from the practice noted above, 
whereby priests claimed fees for participating in ordeals through blessing the 
implements used. The book in this case was a textus, which usually means a 
gospel book; perhaps it signifies the tenth/eleventh-century volume known 
as the York Gospels, which includes legal material and formulas, and was cer- 
tainly used for the swearing of oaths.“ The York Gospels was kept in the cathe- 
dral treasury at York with other gospel books rather than among library books 
because of its perceived status and liturgical functions;*’ this is similar to how 
Textus Roffensis was kept, of course, for the latter was kept in the church among 
liturgical books including copies of the gospels.” Its designation as a textus was 
presumably by transference from the other valued and liturgical books among 
which it was housed. 

So, how might Textus Roffensis have compared to the books at York and 
Darley Dale? The absence of clear references to its early use means that any 
answer must necessarily have something of the character of a conjecture. Yet 
there are a couple of points which hint that Textus Roffensis could have been 
used in such a manner. The inclusion of rituals for judicial ordeals, for excom- 
munication, and perhaps even the so-called cattle-theft charm,* all suggest 
that it was meant to support the performance of legal and judicial rituals, 
which implies that it was taken to wherever those rituals were performed. As 
such, it would have been available as an authoritative volume on which oaths 
might be sworn, much as the Red Book of Darley was used. Among the con- 
tents of Textus Roffensis are the legal texts promulgated in the names of the 


^! Wormald, The Making of English Law, pp. 195-97; Barr, "The History of the Volume; 
p. 101. For a description and bibliography of the manuscript see Treharne, “York Minster 
Library, Additional 1’. 


^! Barr, "The History of the Volume: Excursus I’. 
42 Textus Roffensis, ed. by Sawyer, 1, 19. 


4 On this see Rabin, ‘Ritual Magic or Legal Performance‘. 
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early kings of Kent, which shows that any context for it must necessarily be 
Kentish. The shire court of Kent had a complicated pattern of meetings in the 
thirteenth century when detailed evidence first survives, largely due to the divi- 
sion between East and West Kent. Meetings were held at various places, but 
the key ones appear to have been held at Rochester, and at Penenden Heath, 
just up the River Medway from Rochester.“ When books were required for the 
principal meetings of the Kent shire courts, Rochester was the obvious source, 
and Rochester would presumably have been keen on providing them if it could 
claim fees or perquisites from the labours of its priest-monks or the use of its 
books. The lure of such fees would presumably also have encouraged Rochester 
to claim prescriptive and customary rights, akin to those claimed by York; pos- 
session of an iconic volume could have been the justification for doing so, and 
would have ensured the preservation of such a volume, exactly as at Darley Dale. 

One further conjecture may be useful here. By the fourteenth century at 
latest, Textus Roffensis was reordered.? Where once it began with the Instituta 
Cnuti, presumably on the judgement that this was in some sense the most 
important, the reorganization of the book saw this item relegated, and the 
first place given to the early Kentish royal lawcodes. The new emphasis on the 
Kentish laws must have been a conscious choice, and can perhaps be seen as a 
reflection of the development through the thirteenth century of a distinctive 
set of Kentish legal customs, recognized and respected by the king’s judges.“ 
If the shire court of Kent used Textus Roffensis as a ritual book, something that 
was used in swearing oaths much as the Red Book of Darley was, then it was 
perhaps the most important support for and symbol of the creation and sur- 
vival of a distinctive set of Kentish customs. 


“4 Palmer, The County Courts of Medieval England, pp. 10-11. 
45 Wormald, ‘Laga Eadwardi, pp. 245-50. 
46 Pollock and Maitland, The History of English Law, 1, 186-88; 11, 271-73. 
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THE OTHER BOOK: 
CAMBRIDGE, CORPUS CHRISTI COLLEGE, 
MS 383 IN RELATION TO THE TEXTUS ROFFENSIS 


Thomas Gobbitt 


Introduction 


It is perhaps a little facetious to refer to Cambridge, Corpus Christi College, 
MS 383 (henceforth CCCC, MS 383) as the ‘other’ book, even in a compila- 
tion dedicated to Strood, Medway Archive and Local Studies Centre, MS DRc/ 
Rl, the Textus Roffensis; nevertheless, CCCC, MS 383 is sometimes presented 
as the additional and, perhaps, less interesting of the two manuscripts. The sim- 
ilarities between the two manuscripts are apparent: both manuscripts appear to 
have a cathedral origin, as the Textus Roffensis is firmly tied to Rochester while 
it has been suggested that CCCC, MS 383 may have been produced at or for 
St Paul’s Cathedral, London on the basis of an additional item detailing proper- 
ties belonging to the cathedral added onto the final folio. The two manuscripts 
are small and potentially portable in size, with the folios of CCCC, MS 383 
measuring c. 187 x c. 116 mm, and those of the Textus Roffensis being slightly 
larger atc. 225 x c. 150 mm. Both manuscripts date roughly to the first half of the 
twelfth century, with the Texzus Roffensis having been produced soon after 1122,' 
and with CCCC, MS 383 dating to the first decades of the twelfth century.’ 


! Ker, Catalogue of Manuscripts, p. 443; Wormald, The Making of English Law, p. 245. 


? Gobbitt, ‘Cambridge, Corpus Christi College 383. Liebermann originally proposed a date 
of 1125-30 for the production of CCCC, MS 383 which was followed more recently by Susan 
Kelly. Ker modified the date on palaeographic grounds to the turn of the twelfth century, while 
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Despite the notable overlaps, the Textus Roffensis has received the greater 
amount of scholarly attention of the two manuscripts, a point clearly illustrated 
by the uneven division of attention given to each by Felix Liebermann: the 
Textus Roffensis received one hundred and seventy-six lines of discussion while 
CCCC, MS 383 receives only twenty-nine.’ 

In Mary Richard’s discussion of the manuscript contexts of the Old English 
law-codes, she paired CCCC, MS 383 and the Textus Roffensis in a single sec- 
tion, and defined them as 'post- Conquest collections of Old English laws’ 
intended primarily to provide ‘references to a host of practices essentially for- 
eign to the new Norman rulers.* Wormald describes the two manuscripts as 
‘legal encyclopaedia’, a group in which he also includes BL, MS Cotton Nero 
A. i (A) and the various Latin manuscripts of the Quadripartitus, and which he 
defines as post-Conquest manuscripts exclusively containing legal texts. It has 
been suggested by Wormald, on the basis of groups of texts that travel together, 
that both manuscripts were compiled from a number of mini-collections of 
law-codes.? Further, he observes that one of the numerous layers of emendation 
and addition made to CCCC, MS 383 brings it in line with variations subse- 
quently introduced into the Textus Roffensis.5 It can be suggested that the users 
of both these manuscripts of Anglo-Saxon law-codes and related texts where 
aware of the other, and the general legal contexts under which they were being 
produced and used within. This, of course, is unsurprising — especially in light 
of the cathedral origins and provenances of the two manuscripts, and the nota- 
ble role of bishops in the legal culture of the twelfth century.” 


Donald Scragg suggested a slightly earlier date of the last decades of the eleventh century. However, 
Elaine Treharne’s dating criteria for post-conquest vernacular scripts indicate that Ker's dating gives 
a slightly too early date for the majority of vernacular hands, including that of CCCC, MS 383. GA, 
1, p. xix; Charters of St Paul's, ed. by Kelly, p. 193; Ker, Catalogue of Manuscripts, p. 110; "Cambridge, 
Corpus Christi College 383’ <http://www.arts.manchester.ac.uk/mancass/C11database/text_ 
details.php» [accessed 24 September 2011]. Treharne, “The Production and Script of Manuscripts. 


? Nevertheless, CCCC, MS 383 has been catalogued and described on numerous occasions: as 
B by Liebermann, 65 by Ker, 55 by Peter Lucas, 102 by Helmut Gneuss, and as 383 by M. R. James 
and by myself. GA, 1, pp. xix-xxviii; Ker, Catalogue of Manuscripts, pp. 110-13; Lucas, "Cambridge, 
Corpus Christi College 383’; Gneuss, Handlist of Anglo-Saxon Manuscripts, p.37; James, A Descriptive 
Catalogue of the Manuscripts, 11, 230-31; Gobbitt, ‘Cambridge, Corpus Christi College 383° 


4 Richards, ‘The Manuscript Contexts of the Old English Laws; pp. 181-86. 
> Wormald, The Making of English Law, pp. 224-53. 
© Wormald, The Making of English Law, p. 234. 


7 Green, The Government of England Under Henry I, passim, but especially pp. 38-50; 
Brett, The English Church under Henry I, p.71. 


THE OTHER BOOK 


Table 1. Contents of CCCC, MS 383 (left) and Textus Roffensis (right) 


with items present in both in bold. 


CCCC 383 Textus Roffensis 


16', 1-30", 19 ZElfred-Ine Domboc 
30", 20-26 & 10", 1-3 Be Blaserum 
107, 3-19 Forfang 
105, 19-11" Hundred 
11 10-12', 20 I ZEOGelred 
12", 1-26 Frid of Alfred and Guórum, v. 1 
135, 1-14’, 24 Ps.-Eadward and Guórum 
14’, 25-15", 26 II ZEOelstan 
38', 1-52", 1 I-II Cnut 
52’, 9-53", 2 I Eadward 
53*, 3-54’, 2 II Eadward 
54°, 4-55',6 I Eadmund 
55", 7-56‘, 11 II Eadmund 
56', 12-57, 14 Swerian 
575, 17-57", 23 Frid of Alfred and Guórum, v. 2 
57*, 24-58", 4 Wifmannes Beweddung 
58*, 6-59", 6 Wergild 
59*, 6-20 Charm 
59", 21-59", 16 Hit Becweó 
5%, 17-62', 2 II Adelred 
627, 3-637, 26 Dunsete 
63°, 1-69", 14 RSP and Gerefa 
69*, 15-69", 2 Scipmen list 
69", 3-26 WSG 


Zöelberht fols 1'-3* 
Hlopare and Eadric fols 3'—5* 
Wihtred fols 5-6" 
Hadbot fol. 7-7" 
WSG fols 7-8" 
ZElfred-Ine Domboc fols 9'-32* 
Be Blaserum 
Forfang (1) 
Ordal fol. 327-32" 
Walreaf fol. 32° 
II ZEOelstan fols 32—37" 
V Æðelstan fols 37'-38" 
IV Adelstan (6) 
Pax fol. 38° 
Swerian fols 38'-39* 
Að 
Mircna Laga 
Ps.-Eadward and Guðrum fols 40'-41' 
Wergild fols 41'-42° 
I Eadward fols 42'-43' 
II Eadward fols 43'-44* 
I Eadmund fols 44'—45* 
II Eadmund fols 45'-46* 
I Æðelred fols 46'-47* 
Willelmes cyninges asetnysse fol. 47'—47" 
III Adelred fols 48°-49° 
Iudicium Dei (1-3) fols 49-57" 
Instituta Cnuti fols 58:-80* 
Articles of William I fols 80'-81* 
Ps.-Isidor fols 81'-87* 
VI Adelstan fols 88'-93' 
Gedyncdo fol. 937 
Noröleod fols 93—94 
Wifmannes fols 94-95" 
Charm fol. 95" 
Hit Becwæð fol. 95'-95* 
Henry I coronation charter fols 96'-97" 
Excommunication (viii) fol. 98-99" 


Excommunication (ix) fols 99'-100* 
OE text (begins Adam was se zresta man’) fol. 101-101" 
Genealogies of English kings fols 102—104" 
Lists (popes, emperors, patriarchs, archbishops and bishops fols 105'-116° 
Lists of names fol. 116° 
Rochester Cartulary fols 119—222" 
Notes on Masses fols 222'-223° 
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Contents of CCCC, MS 383 


Both CCCC, MS 383 and the Textus Roffensis are collections of a significant 
number of law-codes and related texts with the Textus Roffensis including also 
the Rochester Cathedral cartulary and a number of lists of popes, bishops, 
kings, and so forth, as indicated in Table 1. The contents of CCCC, MS 383 is 
almost exclusively in Old English, while the Texzus Roffensis contains a signifi- 
cant proportion in Old English, although the Texzus Roffensis includes a larger 
number of Latin items including copies of the Instituta Cnuti, various items 
attributed to William I, pseudo-Isidore and the coronation charter of Henry I, 
amongst others as well as the extensive Rochester cartulary items.? 

Of the Old English copies of legal texts, a total of nine are present in both 
manuscripts: the Älfred-Ine Domboc, Be Blaserum, Forfang, I Æðelred, Pseudo- 
Eadward and Guórum, I Eadward, II Eadward, I Eadmund, II Eadmund, 
Swerian, Wifmannes Beweddung, Wergeld, a charm against cattle-theft, Hit 
Becwaed, and, copied into CCCC, MS 383 by a slightly later hand, the West- 
Saxon Genealogy (WSG). As the Instituta Cnuti comprise a Latin translation 
and reworking of the laws of Cnut, these can also be seen as another point 
of shared interest between the two manuscripts. The differences in content 
between the two manuscripts are also informative: CCCC, MS 383 displays 
a strong interest in treaties and the negotiation of settlements between poten- 
tially hostile peoples displayed in CCCC, MS 383, as evinced by the presence 
of the Anglo-Welsh treaty Dunsete and the Anglo-Danish truces of II ZEGelred 
and the two versions of the Frid of Alfred and Gudrum,? and also in the duties 
and knowledge required of (or to oversee) a competent reeve.'^ The local con- 
cerns of the Textus Roffensis can be seen with the inclusion of the Kentish law- 
codes of #öelberht, Hlothhere and Eadric, and of Wihtred, while the imme- 
diate concerns of Rochester Cathedral are of course well-represented by the 
inclusion of the cartulary and the list of bishops.'' In addition to the strong 
similarities displayed between the two manuscripts, therefore, differences in 
the intentions and interests of the compilers between the two manuscripts as 
initially produced are apparent. 


8 Ker, Catalogue of Manuscripts, p. 443. 
? Richards, ‘The Manuscript Contexts of the Old English Laws; pp. 181-82. 
10 Gobbitt, ‘Audience and Amendment of Cambridge, Corpus Christi College 383. 


11 Richards, ‘The Manuscript Contexts of the Old English Laws’; Richards, Texts and 
their Traditions, pp. 52-55; Oliver, The Beginnings of English Law, pp. 20-25; Wormald, The 
Making of English Law, pp. 245-52. 
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Quire Structure of CCCC, MS 383 


In its current form CCCC, MS 383 comprises seven quires produced in the 
early years of the twelfth century, with a further two quires which were added 
in the sixteenth century. Unlike the Textus Roffensis, in which the scribe sought 
to begin new items at the start of new quires where possible," the items of 
CCCC, MS 383 are not aligned to quire divisions. However, despite the regu- 
lar continuation of items across the quire boundaries, the codicological evi- 
dence indicates that the manuscript was not bound into book form throughout 
the first half of the twelfth century (when it was produced, decorated, and oth- 
erwise emended) and probably not until the sixteenth century.'? Nevertheless, 
the production of the manuscript strongly indicates that it was conceived of 
as a unified piece, presumably with quires being produced and stored in a con- 
venient location (such as loose or in soft-parchment wrapping on a shelf, in an 
arca libraria or similar),'* and used ad hoc by other scribes and readers as and 
when required. 

From the positioning of the Be Blaserum law-code, it can be seen that what 
is now quire 1 should originally have followed quire 3, as the first part of the 
law-code is on fol. 30“, Il. 20-26 and the second part on fol. 10", Il. 1-3. In 
addition to the first quire being out of reading order, at least two quires are 
demonstrably missing: one (or more) with the beginning of the Alfred-Ine 
Domboc that should precede what is now quire 2, and one or more positioned 
after the end of what is now quire 1 and before what is now quire 4, as the 
II Aelstan law-code ends abruptly at fol. 15”, 1.26 and the I-II Cnut law-code 
begins part way through on fol. 38°, 1. 1. The sixteenth-century additional quire 
B now precedes quire 4 and supplies a version of the initial parts of I-II Cnut, 
while quire A contains a sixteenth-century copy of I-II Edgar at the beginning 
of CCCC, MS 383. In its current form the manuscript ends on fol. 68, with the 
final item copied by the main scribe, Rectitudines Singularum Personarum and 
Gerefa, finishing on fol. 39", 1. 14.!° Two additional items were added onto the 
empty space of the final folio of the manuscript, which I will return to in more 
detail shortly. 


12 Hough, ‘Palaeographical Evidence’. 

15 Gobbitt, ‘Audience and Amendment of Cambridge, Corpus Christi College 383°. 

14 Gumbert, ‘Codicological Units; Hobson, English Binding before 1500, p. 56; Lapidge, 
Anglo-Saxon Library, pp. 61-62. 


15 Gobbitt, "Cambridge, Corpus Christi College 383° Ker, Catalogue of Manuscripts, 
pp. 110-13; Lucas, "Cambridge, Corpus Christi College 383* 
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Scribal Hands and mise-en-page of CCCC, MS 383 
The main text-block of CCCC, MS 383 as initially produced in the early years of 


the twelfth century was written by a single scribe in a Late Vernacular Minuscule 
script to which red pen-drawn initials were added by a separate scribe. I have 
demonstrated elsewhere that these two phases were performed by separate 
people, rather than by a single scribe changing between black and red inks as 
required, on the basis of a clearly identifiable moment of collaboration between 
the two people during the production of the I-II Cnut law-code. The outcome 
of the collaboration being that the mise-en-page produced for the law-code was 
adjusted from a continuous block of text (in which change of clause was identi- 
fied by the illuminator with an erasure and insertion of a pen-drawn initial), to 
a layout comprising numerous shorter sections in the law-code, each introduced 
with a red pen-drawn initial added into space anticipated at the start of each. 
The mise-en-page adopted for the latter parts of the law-code (from fol. 49' 
onwards) is similar to that used in the other parts of CCCC, MS 383, par- 
ticularly the ZElfred-Ine Domboc, and demonstrates the way in which the mise- 
en-page of the various exemplars were normalized into a homogenized and 
unified form in the production of CCCC, MS 383." This homogenization of 
variations in the exemplars can also be seen in the orthographic preferences 
displayed by the main scribe, in that a strong preference for 6 over p and caro- 
line s over round or insular s are displayed throughout the manuscript. While 
variant forms of graphs are present in the manuscript, the main scribe's con- 
sistency in using ð and caroline s increases steadily by quire.'* This approach 
to the orthographic preference in CCCC, MS 383 contrasts directly with the 
palaeographic evidence determined by Carole Hough for the Textus Roffensis, 
in which the scribe demonstrably copied the specific preferences displayed in 
the exemplars rather than seeking to update or normalize the forms.” 
Numerous rubrics were added throughout CCCC, MS 383 in a hand that 
is palaeographically distinct from the main hand, and dates to some point in 
the first half of the twelfth century.” With the possible exception of the rubric 


16 Gobbitt, "Miniaturing as Emendation, pp. 107-12. 
17 Gobbitt, "Miniaturing as Emendation, pp. 109-12. 
18 Gobbitt, ‘Orthographic Preferences. 

19 Hough, ‘Palaeographical Evidence’. 


20 Gobbitt, ‘Cambridge, Corpus Christi College 383’; Ker, Catalogue of Manuscripts, 
pp. 110-13; Wormald, The Making of English Law, p. 234, n 285. It should be noted that not 
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introducing version 1 of the Frid of Alfred and Gudrum,” for which the line 
immediately preceding the law-code was left blank, none of the other rubrics 
were anticipated in the mise-en-page produced by the main scribe. Instead, 
each is squeezed into available space in the lines, interlinear areas and mar- 
gins as required.” Despite the rubrics being a conceptually later addition to 
the manuscript, it can be shown that the scribe who supplied the rubrics was 
also involved in the production of the manuscript before the pen-work initials 
were added, as the transition between the law-codes Hundred and I /Eóelred 
(on fol. 11',1. 10) was almost certainly erased and re-written in an imitation of 
the aspect of the main hand prior to the addition of the decoration.” In addi- 
tion to supplying the rubrics and emending the Hundred: I Æðelred transi- 
tion, the rubricator also made a notable number of additions and emendations 
throughout the manuscript in various red, brown and black inks.”* As with the 
rubrics, these emendations are also squeezed into available space around the 
law-codes, which when coupled with the use of imitative scripts means that it 
can be difficult to attribute scribal hands to specific emendations to the text- 
block. Wormald, therefore, noted that additional scribal hands of similar date 
and aspect may also have been involved in the production and emendation of 
the manuscript through the first half of the twelfth century.” 

A further set of additions and emendations in Old English were also made 
to CCCC, MS 383 by another hand, including a small number of alterations 
to the text-block as copied by the main scribe and the addition of two items 
— the Scipmen list and a truncated copy of the WSG — into the empty line 
space on fol. 69 at the end of the manuscript. The Scipmen list, which details 
estates and the number of sailors owing service from each, has drawn much 
attention in the scholarship as the majority of the places mentioned demon- 


all descriptions of the manuscript agree that the rubrics were supplied by a different hand, see 
for example Lucas, ‘Cambridge, Corpus Christi College 383. 


?! See fol. 12”, 1. 1 for the rubric and ll. 2-26 for the law-code. CCCC, MS 383 contains 
two copies of the Frid, this is the version catalogued as B2 by Liebermann, while version 2, 
fol. 575, 1. 17 to fol. 57”, 1. 23, is catalogued by Liebermann as B: GA, 1, 126. 


?? Gobbitt, ‘Audience and Amendment of Cambridge, Corpus Christi College 383°. 

23 Gobbitt, I ZEthelred* 

^^ Gobbitt, ‘Cambridge, Corpus Christi College 383’; Wormald, The Making of English 
Law, p. 234; Gobbitt, ‘Audience and Amendment of Cambridge, Corpus Christi College 383° 

25 Wormald, The Making of English Law, p. 234; Gobbitt, ‘Audience and Amendment of 
Cambridge, Corpus Christi College 383. 
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strably belonged to St Paul’s Cathedral, London.” Since such a list would 
have been of no interest to any community other than St Paul’s, it has been 
suggested that the manuscript may have been produced at the cathedral or at 
least moved there soon afterwards. As the Scipmen scribe emended the other 
law-codes in CCCC, MS 383, presumably against their exemplars, Wormald 
argues that it indicates that the manuscript itself must have been produced at 
the cathedral," although Kathryn Powell argues more caution by observing 
that manuscripts and exemplars can move rapidly and the St Paul’s origin of the 
manuscript is far from certain.** However, if the manuscript did move from 
one place to St Paul’s Cathedral, then it would appear that it moved in the com- 
pany of the rubricator, as the left margin of fol. 48" includes an addition in the 
hand of the Scipmen scribe of which a part physically underlies a later addi- 
tion by the rubricator. As a consequence, contributions made by the rubricator 
can be shown to have been both contemporary with the illuminator and main 
scribe and also to have post-dated those of the Scipmen scribe. Powell notes that 
the emendations made to CCCC, MS 383 do not seem to have drawn on the 
original exemplars but instead show the use of other copies of the text or else 
direct innovation by the emender.” Despite Powell’s observations, there seems 
to be no reason to assume that the manuscript moved from a separate point 
of origin to St Paul’s. If CCCC, MS 383 did move shortly after production, 
then it moved to St Paul’s in the company of the people producing and using 
it. A different explanation that would fit the evidence raised by Powell and by 
myself is that the exemplars themselves had left St Paul’s, or that the emending 
chose not to use the original exemplars but made corrections and comments in 
response to their ongoing study of the laws. 


Mise-en-page of the Scipmen Scribe 


The Late Vernacular Minuscule script of the Scipmen scribe is written with a 
formal, set ductus, described appropriately by Powell as a bookhand, which 
differs in aspect from the main hand through the use of a larger minim height, 
a relatively greater amount of spacing between words, an orthographic pref- 


26 Charters of St Paul, ed. by Kelly, pp. 192-201. 

27 Wormald, The Making of English Law, p. 234.Powell, "The “Scipmen” Scribe’ 
28 Dowell, ‘The "Scipmen" Scribe’. 

?? Powell, ‘The *Scipmen" Scribe’ 


30 Powell, ‘The “Scipmen” Scribe’. 
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Figure 2. Mise-en-page produced by the main scribe (lines 1-14) 
and Scipmen scribe (lines 15-26) of CCCC, MS 383, fol. 69". 
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erence for p rather than ð, and the use of a light-brown coloured ink rather 
than black. Setting aside these minor differences, the remaining features of the 
mise-en-page and manuscript contexts of the additions supplied by the Scipmen 
scribe on the final folio of CCCC, MS 383 closely mirrors that used in the 
manuscript by the main scribe. A comparison of the two hands in their manu- 
script context of fol. 69' can be seen in Figure 2, where the upper fourteen lines 
are the end of the Gerefa tract copied by the main hand with red pen-drawn 
initial H supplied by the illuminator, while the lower twelve lines are the begin- 
ning of the Scipmen list. 

The underlying framework of the Scipmen scribe’s addition is the final folio 
of the final quire of CCCC, MS 383, for which the ruled space had already 
been produced. Of course, if the scribe had simply been making opportunistic 
use of available space in the manuscript to record two items of interest, then 
there would have been no need to respect the boundary lines produced by the 
ruling grid, and writing could easily have continued into the left, right or lower 
margins as required (and as can be seen to have happened with the thirteenth- 
century additions on fol. 12', ll. 21-26 and in the lower margins of fols 40° to 
42", for example).*! Furthermore, the Scipmen scribe left indented space at the 
beginning of each of the item for a pen-drawn initial to be subsequently, sup- 
plied, and opted to make that space a two-line indent of two to three graphs 
width, which is identical to the anticipated space left by the main scribe for 
the decoration. The fact that the pen-drawn initials were not added into the 
prepared space most probably indicates that these two additional texts were 
added after the decoration of the main text-block had occurred, rather than the 
illuminator deeming them to be inappropriate additions to the manuscript — 
where the charm against cattle-theft (fol. 59", ll. 6-20) was deemed beyond the 
scope of the manuscript’s focus it was left without initials and struck through 
in a red ink that appears identical under ultra violet light to that used by the 
illuminator (rather than that of the rubricator or Archbishop Parker’s infamous 
red crayon). 

The WSG ends abruptly at the end of fol. 69°, 1. 26 and no attempt was 
made to compress the aspect of the script to allow more of the text to be fit- 
ted in before the end of the page, in fact if the final three lines have a total of 
thirty-five graphs, punctuation marks and distinct spaces between words each, 


3! James, A Descriptive Catalogue of the Manuscripts, 11, 230-31. 


32 Gobbitt, ‘Audience and Amendment of Cambridge, Corpus Christi College 383’; 
Wormald, The Making of English Law, p. 230. 
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while the preceding lines average at thirty-nine, and usually range between 
thirty-eight and forty. As such, the Scipmen scribe appears to have expanded 
the size of graphs and line-spacing as the end of the quire drew near. The impli- 
cation of this is that the remainder of the text was either deemed unimportant 
or, more likely, that the scribe wrote the remainder of the item elsewhere but, 
most importantly, in a place that was expected to be in physical proximity to 
the manuscript. As the ruling grid and mise-en-page of the main scribe were 
used and mirrored so closely by the Scipmen scribe, it seems fair to suggest that 
these were additions were conceived as a part of the manuscript and that the 
remainder of the WSG was written into an additional quire that now no longer 
survives. The fact that the anticipated coloured initials were added to neither 
the Scipmen list nor the WSG may indicate that the project was only nascent; 
the following, hypothetical quire(s) may not be extant due to the fact that they 
were never completed rather than due to their production and subsequent loss. 
Nevertheless, the intention to extend the manuscript contexts further can be 
postulated from the mise-en-page of the additions made by the Scipmen scribe. 


Conclusion 


The manuscript contexts of CCCC, MS 383 are convoluted and dynamic in 
that the various scribes, artists and, perhaps also, readers who left no direct mark 
on the manuscript, interacted with it and each other to correct copying errors 
that had arisen during the manuscript’s production, but also to adapt it to suit 
the changing needs of its users. Underlying this, however, was a dedicated effort 
to produce a self-contained manuscript with a regularized appearance that 
homogenized variations in the exemplars from which it was copied to produce 
a unified book. As discussed previously, an interest in treaties between poten- 
tially hostile peoples and an interest in the duties of a competent reeve can both 
be discerned as motives underlying the initial production of the manuscript.? 
The addition of the Scipmen list to the final folio betrays an interest in St Paul’s 
Cathedral, London, and if taken as evidence for a point of provenance for the 
manuscript soon after its production,™ then probably also signifies its point of 
origin as the collected scribes and illuminators who worked on its Old English 


33 Gobbitt, ‘Audience and Amendment of Cambridge, Corpus Christi College 383’; 
Richards, “The Manuscript Contexts of the Old English Laws’; Wormald, The Making of English 
Law, p. 236. 


34 Powell, ‘The “Scipmen” Scribe’; Charters of St Paul's, ed. by Kelly, pp. 192-201. 


80 Thomas Gobbitt 


phases in the early twelfth century, produced and used the manuscript if not 
simultaneously then in overlapping phases with the additions and comments 
of the rubricator and illuminator interwoven between the two main scribes.” 
The manuscript, then, was either produced at St Paul’s or else travelled there 
in the company of this small group. Despite the jumbled overlap of the phases 
of scribal activity discernible in the use of the manuscript, however, different 
interests in the use of the legal texts and the book as a whole can be discerned, 
emphasizing the ways in which they were adapted and updated. 

In the broader manuscript contexts and culture of the first half of the 
twelfth century, a strong parallel can be drawn between CCCC, MS 383 and 
the Textus Roffensis, although the sometimes subtle differences between the 
two manuscripts are as informative and interesting as the similarities, especially 
considering the broader scope of interest local to Rochester cathedral inher- 
ent in the scope of its texts. The addition of the Scipmen list and the WSG to 
CCCC, MS 383 bring the scope of contents of the two manuscripts into closer 
proximity than implied by their respective forms as ‘legal encyclopaedia’:** the 
Textus Roffensis already includes a copy of the WSG and a genealogy of English 
kings, while the Scipmen list clearly denotes an interest in the estates and prop- 
erties of St Paul’s Cathedral. It is perhaps a step too far to equate one list denot- 
ing the number of sailors owing service from each property in the estate with an 
entire cartulary; however, I would argue that the similarities can and should be 
drawn. When coupled with the evidence of the mise-en-page the contributions 
of the Scipmen list appear to be the remnants (or at least the beginnings) of a 
process of expansion of CCCC, MS 383 in which the second scribe extended 
the manuscript in a manner that may have strongly represented the administra- 
tive interests of St Paul’s Cathedral. In the process this updated the underlying 
textual and manuscript contexts of CCCC, MS 383 and greatly enhanced the 
similarities between it and the Textus Roffensis. 


35 Gobbitt, "Miniaturing as Emendation’; Gobbitt, “Twelfth-Century Rubrication’. 

36 Wormald, The Making of English Law, pp. 224-53; Richards, "Ihe Manuscript Con- 
texts of the Old English Laws, pp. 181-86; Gobbitt, (Old) English, Anglo-Saxon Legal Texts’; 
Faulkner, ‘Rewriting English Literary History’ p. 279. 
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SCRIBAL MALPRACTICE AND 
THE STUDY OF ANGLO-SAXON LAW 
IN THE TWELFTH CENTURY 


Stefan Jurasinski 


ssays in this volume explore in various ways the disappointment await- 
ing those who hope to find in pre-Conquest legislation some unmedi- 
ated picture of Anglo-Saxon institutions, as most of these texts owe 
their survival to manuscripts composed decades after the Norman Conquest 
by scribes whose grasp of the Old English language was sometimes precari- 
ous.' One of these manuscripts, the Textus Roffensis, supplies us with all we can 
know about lawmaking in seventh-century Kent, and the remarkable accuracy 
with which its scribe copied the now-lost exemplars has been demonstrated 
in both older and more recent philological studies.” The same cannot be said 


* I am grateful to Bruce O'Brien and Richard Sharpe for their comments on the conference 
version of this chapter. 


1 The most expansive remarks on the ‘compilatory tradition’ established during the reign 
of Henry I remain those of Patrick Wormald in The Making of English Law, pp. 224-29 and 
passim. Here Wormald notes that “The reign of Henry I was the most important period in the 
history of Old English law from 1066 itself to the reign of Elizabeth. What was then done to 
preserve and transmit its memorials in large measure determined what was known of it for the 
next four and a half centuries’ (p. 228). Except where noted below, reference is made in the 
following essay to pre- Conquest legislation by chapter from GA. Translations from pre-modern 
and modern languages are my own unless a translator is identified by name. 


? See Oliver, The Beginnings of English Law, p. 26 and passim. The linguistic archaism of 
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for another manuscript of pre-Conquest laws appearing at roughly the same 
time: Cambridge, Corpus Christi College, MS 383. The copyist seems to have 
worked without much knowledge either of literary West Saxon or of the forms 
of written English in use in his own lifetime. According to Wormald, there is no 
other way to explain its multitude of errors, some of which cannot be attributed 
to the encroachment of Middle English phonology alone? 

It is perhaps because of these errors that another scribe, assumed by Felix 
Liebermann to be of the sixteenth century, and subsequently by Neil Ker to be 
of the twelfth, added a number of interpolations throughout the manuscript.‘ 
These occasionally yield readings of Old English legislative texts that do not 
occur in the other manuscript witnesses including those from the period before 
the Conquest, making CCCC, MS 383 versions of the Old English laws some- 
times rather idiosyncratic.’ Most seem intended to correct the text or to disam- 
biguate its contents for post-Conquest readers. 

The present study explores the significance of these interpolations for our 
understanding of Anglo-Saxon law as it pertained to slavery and homicide — 
two matters, as we will see, that cannot be discussed in isolation. Later por- 
tions will show how much present-day knowledge of these institutions owes 
to the often-hopeless struggles of Anglo-Norman scribes and translators to 
make sense of Anglo-Saxon texts. First, however, it will be necessary to estab- 
lish the ground of this argument by describing some representative examples of 


Athelberht’s laws, preserved uniquely in Textus Roffensis, received discussion first in Sievers, 
‘Altnordisches im Beowulf?, p. 174, n. 1. 


3 Such is the view of Wormald, The Making of English Law, pp. 233-34: ‘His errors in 
Old English would shame the most recalcitrant of those still subjected to compulsory Anglo- 
Saxon. [...] [T ]he profusion and variety of the CCCC, MS 383 scribe’s errors raise a suspicion 
that, though he had heard the English language spoken, it was anything but his habitual 
means of expression. Both the dating of this manuscript to the twelfth century and the poor 
assessment of the scribe’s command of Old English have recently been challenged: see Powell, 
“The “Scipmen” Scribe’, $$3-5. Another searching consideration of the date is to be found 
in Gobbitt, "Ihe Production and Use of MS Cambridge, Corpus Christi College 393’. Both 
favour an earlier date for the manuscript on palaeographical grounds, but there is no doubt that 
its marginalia date from later periods. 


4 On the annotations and their likely date, see Wormald, The Making of English Law, 
p. 234, n. 285. 


3 Examples are too numerous to mention; one representative example from the laws 
not discussed in the present essay is II Cnut 50. 1. I hope eventually to consider all of these 
emendations and what they might suggest about how post- Conquest scribes understood 
Anglo-Saxon law. 
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ne 3. II Cnut 57 as it appears in sed MS 383, 


with twelfth-century interpolation visible in right margin. 


post-Conquest editorial work on manuscripts of Anglo-Saxon legislation — in 
this case, CCCC, MS 383. We may begin with the interpolator’s addition to 
II Cnut 57. While his change does not alter the meaning of this clause, it does 
seem to clarify it beyond what would have been necessary for a pre-Conquest 
reader, who would have known intuitively that successful completion of the 
threefold ordeal alone would have been exculpatory. The interpolation thus 
seems to be the work of a scribe whose excessive caution perhaps discloses his 
own sense that the contents of Old English legislation were quite foreign to the 
norms of his own day: 


Lafordes syrwunge. Gyfhwa embe kinincg syrwe oöde ymbe his hlaford, sy he his feo- 
res scyldig 7 ealles ds de he age, buton he ga to óryfealdan ordale [7 der clene wyró]. 


Concerning the betrayal of one’s lord. If someone plots against the king or against 
his own lord, let him be in peril of his life and of all that he owns, unless he go to 
the three-fold ordeal [and there be proved innocent]. 


We may be sure that the same purposes underlie the correction of II Cnut 55, 
which in this case shows the interpolator himself not to have had an adequate 
understanding of Old English. The version of this clause given in other witnesses 
would have been clear enough to a native speaker accustomed to the terse lan- 
guage of English legislation, but the interpolator adds an unnecessary correction: 


4Elóeodige men, gif hig heora hemed rihtan nellad, [driue hi man of] lande mid 


heora ehtan 7 on synnan gewitan. 


Foreign men, if they will not regularize their unions: [let them be driven from] the 
land to depart with their possessions and in their sins. 


Readings derived from the work of this twelfth-century interpolator underlie 
standard translations of these texts and have come in some cases to shape sig- 
nificantly our understanding of Anglo-Saxon law. Any future editor of royal 
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Figure 4. II Cnut 55 in CCCC, MS 383. 


legislation will have to begin to make sense of CCCC, MS 3835s substantial 
twelfth-century marginalia. And I am not sure that the traditional approach 
inaugurated by Liebermann, which was to suppose that these emendations 
issue from a lost archetype and thus make them the basis of the reconstructed 
text, will continue to serve editors of the Old English laws well. 

One ofthese in particular seized my attention over a decade ago, and I would 
like to suggest in what follows that it may reflect a wider tendency, unremarked 
in scholarship as far as I know, among the Anglo-Norman scribes who sought 
to understand the laws of the people their ancestors had conquered; one which 
has shaped decisively our understanding of the pre- Conquest law of homicide.’ 
Before doing so, it will be necessary to give a brief review of arguments con- 
cerning this clause made some years ago. The clause in question, II Cnut 56, is 
typically translated as follows: 


If manifest murder occur, so that a man is murdered, the murderer is to be given up 
to the kinsmen. And ifan accusation is brought, and the accused fails at the excul- 
pation, the bishop is to give judgment. 


Translations such as this one, which differs little from Liebermann’s, disguise 
the rather messy details of the extant witnesses.? The agent of harm and object 
of summary punishment is explicitly present only in CCCC, MS 3835 version, 
and his presence there is owing to the work of the twelfth-century annotator 
referred to above: 


6 Liebermann's edition is, of course, unusual in its not having provided a reconstructed 
text. The translation, however, has much the same effect as an edition reconstructed from 
various witnesses. 


7 Jurasinski, ‘Reddatur Parentibus. 
* English Historical Documents, 1, 4277. 


? Liebermann’s translation of the clause is as follows: ‘Wenn ein unleugbarer heimlicher 
Mord geschieht, do dass ein Mensch vernichtet (ermordert A) ist, so liefere man an die 
Verwandten [des Getódteten] (den Mörder B) aus’. ‘A’ is BL Harley 55 (also a manuscript of the 
twelfth century), while 'B' is Liebermann’s siglum for CCCC, MS 383. See GA, 1, 349. 
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Figure 5. II Cnut 56 in CCCC, MS 383. Emendation is faintly visible in left margin. 


Gif open morð weorde, ðæt man amyrred sy, agyue man magum [pone banan]. 7 
gif hit tihtle sy, 7 æt lade mistide, deme se bisceop. 


In all but CCCC, MS 383, it is hard to tell what exactly is being given to the 
kin. Intuitively it would seem to be the man who has been murdered: given the 
usage of the adjective elsewhere in Cnut’s laws, the phrase ‘open morð most 
likely means ‘murder that has been discovered’, not ‘homicide in public’, and 
it is so translated (though not with these very words) in Robertson’s standard 
edition.” Yet all current translations of the clause are based, after the example 
of Liebermann, upon the reading in CCCC, MS 383 with its twelfth-century 
interpolations, and seemingly with good reason: though the object of the 
verb agyfan is present only in this twelfth-century annotation, just about all 
of the post-Conquest Latin renderings of Cnut’s code (with the exception of 
the Instituta Cnuti) are in agreement that this chapter prescribes handing the 
guilty party, and not the deceased victim, over to the kin.!! For this reason, 


10 «qe anyone dies by violence and it becomes evident that it is a case of murder, the 
murderer shall be given up to the kinsmen [of the slain man]. And if the accusation is brought 
and the attempt [of the accused] to clear himself fails, the bishop shall pronounce judgment. 
See The Laws of the Kings of England, ed. and trans. by Robertson, p. 203. While Robertson's 
translation has the advantage of translating open so as to agree with its usage elsewhere in Cnut's 
laws (as in II Cnut 53: 'Gif be cwicum ceorle wife hig be oórum were forlicge and hit open 
weorde’ (‘If, while her husband is still alive, à woman commits adultery with another man 
and it is discovered’ (trans. Robertson)), it is evident that her doing so also introduces some 
incoherence into the text. How is the situation she envisages — a slaying later revealed to be 
‘morð, whereupon the perpetrator is delivered to vengeance — at all different from that of the 
second clause, if an accusation of ‘morð’ is made? Robertson also does not deal adequately with 
the interpolation, as ‘bone banan' cannot be genitive. 


I Consiliatio Cnuti: Si mortificatura manifesta fuerit, malefactor cognatis tradatur. Quodsi 
accusacio sit, et inficianti purgamine male succedat, episcopi iudicium subeat'; Quadripartitus: 
“Qui murdrum aperte perpetrabit, reddatur parentibus interfecti. Et si compellatio sit, et in 
emundatione miseueniat, iudicet episcopus; Instituta Cnuti: ‘Si apertum murdrum fuerit, ut 
aliquis per illud occidatur, reddatur parentibus suis. Et si purgatio euenerit, et in purgatione 


ceciderit, episcopus uideat et iudicet. All appear in GA, 1, 349. 
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Liebermann assumed that the authors of Quadripartitus and the Consiliatio 
Cnuti had access to archetypal readings of Cnut’s laws.'? 

The interpretive problems posed by this clause are of broad legal-historical 
importance, and their implications remain unremarked in all of the scholarship 
of which I am aware — including, I am sorry to say, my own study of 2002. 
Should the reading of CCCC, MS 383 be accepted, it imposes a remedy for 
homicide that seems never to have been prescribed for free persons in England, 
and which seems to disagree with what we know about customs that accompa- 
nied feuding. The rules of the feud, as much as they can be known from extant 
sources, are familiar enough. Those guilty of homicide conventionally were 
required either to satisfy the kin of their victims monetarily or bear their venge- 
ance. Slaves, who had no means of paying a wergeld, would typically be aban- 
doned to the vengeance of the kin in a way that seems to suggest their serving as 
a kind of payment, as is stipulated in c. 74 of Ine’s code, one of the few instances 
of ‘noxal surrender’ to appear in early English legislation:'? 


Gif deowwealh Engliscne monnan ofslihd, bonne sceal se de ah weorpan hine to 
honda hlaforde 7 megum oððe LX scill. gesellan wid his feore. 


Ifa Welsh (or foreign) slave slays an English person, then shall he who owns him 
abandon him to the power of the lord and kin [of the deceased] or give them 60 
shillings to preserve his life. 


A seeming exception is perhaps to be found in the much later code known as 
II Athelred, a treaty between the king and Olaf Tryggvason: 


5. Gyf /Englisc man Deniscne ofsleo, frigman frigne, gylde hine mid xxv pundum, 
oddon man done handdedan agyfe; 7 do se Denisca done Engliscan ealswa, gif 
hine ofslea. 


5.1. Gyf Englisc man Deniscne ðræl ofslea, gylde hine mid punde, 7 se Denisca Eng- 
liscne ealswa, gif he hine ofslea. 


5.2. Gyf eahta men beon ofslagene, donne is bet frióbrec, binnan byrig oddon 
buto[n]. Binnan eahta mannum bete man pat fullum were. 


5. If an Englishman slays a Dane, both being free men, he shall pay 25 pounds for 
him, or the actual delinquent shall be delivered up. And likewise in the case of a 


12 GA, 11,210. 
15 GA, 1,120. This and similar clauses are discussed in my ‘Noxal surrender’. 


14 (4,1, 222-24; The Laws of the Kings of England, ed. and trans. by Robertson, p. 59. 
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Dane who slays an Englishman. 5.1. Ifan Englishman slays a Danish slave, he shall 
pay one pound for him, and the Dane likewise for the English slave whom he slays. 
5.2. Ifeight men are slain, that constitutes a breach of the truce, whether in a town 
or in the open country. For less than eight men the full wergeld shall be paid as 
compensation. 


It would appear, however, that the same rule obtains here as well. In c. 5, it is 
only if the freeman guilty of homicide is unable to pay that he is to be handed 
over for justice; since this treatment results from failure to satisfy a judgment, 
we may assume that it reflects his being reduced to a penal slave. The follow- 
ing clause requires that Englishmen indemnify Danish slave-owners should 
one of their slaves be killed, but there is no corresponding threat of punitive 
slavery since the slave is property and vengeance is not called for. Vengeance 
is enjoined by the final clause quoted above only in the case of killings of eight 
or more free men, as these violate the terms of the truce and seem to have been 
viewed as constituting a military assault; fewer deaths are to be dealt with by 
the usual remedy. If we accept its standard reading, which assumes in turn the 
authenticity of the interpolation, II Cnut 56 is thus likely to be eccentric, and 
was recognized to be so by generations of scholars.? Wormald even took it to be 
evidence of the enthusiasm of Cnut and his Scandinavian earls for vengeance, 
an enthusiasm apparently great enough to overcome Wulfstan’s well-attested 
resistance to the death penalty in most of his legislative prose. For a number 
of reasons, I found these and other claims for the legitimacy of the standard 
translation difficult to accept: far more likely, in my view, were parallels from 
Frankish legislation punishing those who fail to provide a victim’s kin with his 
body." Such a requirement is also twice attested in subsequent Anglo-Norman 
legal literature, and this I took to be the likeliest sense of II Cnut 56. 


13 Surprise at the apparent meaning of this clause is evident in Lawson, ‘Archbishop 


Wulfstan, p. 152; O’Brien, ‘From Mordor to Murdrum’, p. 336. 


16 [Wulfstan] might have needed more than his formidable rhetorical powers to persuade 


his new royal master amid his Scandinavian entourage of the illegitimacy of kin-vengeance’. See 


Wormald, The Making of English Law, p. 364. 


17 T took to be revealing of the significance of morð in II Cnut 56 the assertion of the Lex 
Baiwariorum that placement of a victim's body ‘ut cadaver reddere non quiverit, quod Baiuuarii 
murdrida dicunt (‘where the body cannot be returned, which the Bavarians call “murder”’) 
made this offence the most heinous form of homicide. See Lex Baiwariorum, ed. by von 


Schwind, p. 455, c. 19. 2. 


18 The following passage seemed a particularly apt analogue for the situation described 
in c. 56 of Cnut’s laws: ‘Si alicuius homo ex contentione aliqua uel rebus repentinis occidatur, 
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Over a decade later, I remain satisfied that assuming this clause to refer to 
the body ofthe decedent, and not to the person presumed guilty of his slaying, 
remains the most satisfactory way to make sense of it.” But the article referred 
to above did not attempt to explain where the accusative noun phrase (‘bone 
banan’) supplied by a twelfth-century interpolator had come from. This was a 
significant omission, for it would have been unusual for a scribe writing decades 
after the Conquest confidently to wield knowledge of Old English accidence 
even as the language’s complex system of inflections was dissolving. Nor did I 
venture an explanation of why Quadripartitus and the Consiliatio Cnuti agree 
in reading this chapter as requiring something presumably against the grain of 
Anglo-Saxon legal tradition (as is suggested by the treatment of this clause in 
the Instituta). I hope in what remains of the present chapter both to tie up some 
of these loose ends and to discuss new evidence that possibly sheds even greater 
light on the struggles of Anglo-Norman scribes and translators to understand 
Old English legislative texts. All of the points to be made here therefore con- 
stitute new arguments that hopefully reveal ideas common within the ‘school’ 
of Anglo-Saxon law that emerged in the twelfth century and whose most cel- 
ebrated production is the Textus Roffensis. 

To understand the likely derivation of the interpolator’s ‘pone banan’, and 
why two of the three post-Conquest translations agree with the emended ver- 
sion of the clause in CCCC, MS 383, I believe we need first to look at another 
work for which the author of Quadripartitus is better known, the Leges Henrici 
Primi, as it may give evidence of the mentality underlying the former text. As 
Tom Lambert has recently pointed out, evidence from the Leges shows that the 
author of Quadripartitus was well acquainted with the legal necessity of return- 


requirat eum dominus suus per plegiam et pro mortuo plenam et eam rectitudinem offerat 
quam pro uiuo faceret, de quo rectum non diffortiauerit. Si ei denegetur et interim amittatur 
uel a bestiis aut auibus deuoretur, uel si ab occisoribus inhumetur uel circumsepiatur, hoc preter 
weram iudicio componatur’; ‘If someone’s man is killed as a result of some quarrel or sudden 
affray, his lord shall demand his body in return for some security, and he shall offer on behalf of 
the dead man full justice, and the same justice he would perform on his behalf if he were alive, 
and if he were a person in respect of whom he has not refused to do justice. If the body is denied 
him, and in the meantime is lost or is devoured by beasts or birds, or if it is buried or enclosed 
by the slayers, compensation for this, in addition to the payment of wergeld, shall be prescribed 
by judicial decision: Leges Henrici Primi, ed. and trans. by Downer, pp. 232-33, c. 74. 3. 


1? This view of II Cnut 56 seems to have found acceptance in recent scholarship. See, for 
example, Lambert, ‘Protection, Feud and Royal Power’, pp. 58-60; Shoemaker, ‘Revenge as 
a "Medium Good” in the Twelfth Century, p. 334; Worby, Law and Kinship in Thirteenth- 
Century England, p. 135, n. 70. 
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ing the body to the kin in cases of discovered homicide.” This is particularly 
evident in the following clause, which, as Lambert has pointed out, is perhaps 
more germane to the situation in c. 56 than the one I adduced originally:” 


Si quis in uindictum uel in se defendendo occidat aliquem, nichil sibi de mortui 
rebus aliquid usurpet, non equum, non galeam uel gladium uel peccuniam prorsus 
aliquam set ipsum corpus solito defunctorum more componat, caput ad occidens, 
pedes ad oriens uersum, super clipeum si habeat, et lanceam suam figat et arma 
circummittat et equum adregniet. Et ad proximam uillam et cui prius obuiabit 
denuntiet, et etiam socnam habenti, quod probari denique uel defendi possit con- 
tra parentes uel consocios eius. 


If anyone kills a person in the course of a feud or in self-defence, he shall appropri- 
ate nothing at all for himself from the dead man’s possessions, neither his horse nor 
his helmet nor his sword nor indeed any property; but he shall lay out the body 
itself in the manner customary for the dead, his head turned towards the west, the 
feet towards the east, resting on his shield, if he has one, and he shall drive his spear 
into the ground and arrange his arms about it and put a halter on the horse. He 
shall make this known at the nearest village and to the first person he meets, and 
also to the lord that has soke, so that it may be possible for a case to be established 
or denied as against the slain man’s relatives or associates. 


That the author of Quadripartitus does not recognize c. 56 as an example of 
the practice outlined above may be owing to his inability to understand the 
meaning of open peculiar to II Cnut. But I would suggest that there is more to 
his difficulty with the clause than this. It is instructive, for example, to look at 
what he made of the chapter of II ZEthelred mentioned earlier. That the author 
of Quadripartitus and the Leges was ‘more or less an incompetent, as Nicholas 
Karn has recently characterized him, is well known.” Here, I believe, his blun- 
ders may reveal something of what twelfth-century Anglo-Normans saw when 
they looked at the surviving texts of Old English legislation. While the author 
of the Leges gets the first two clauses right, he stumbles over the third, con- 
cerning the conditions for a breach of truce. The stipulation of his source that 
killings ‘binnan eahta menn; ‘of fewer than eight men’ are to be remedied by 
compensation rather than vengeance is rendered as ‘Athemen persoluantur 
plena wera, 'Bondmen shall be paid for by the full wergeld’”? Liebermann and 


20 See Lambert, ‘Protection, Feud and Royal Power’, p. 60. 

21 Leges Henrici Primi, ed. and trans. by Downer, pp. 260-61, cc. 83. 6-83. 6a. 
2 Karn, ‘Rethinking the Leges Henrici Primi, p. 220. 

23 Leges Henrici Primi, ed. and trans. by Downer, pp. 220-21, c. 70. 7a. 
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Downer point out in their editions of the Leges that this reflects some difficulty 
on the part of the translator with the preposition binnan and a misunderstand- 
ing of eahta menn, ‘eight men’ as ahtemenn, ‘owned men, an unusual but sig- 
nificantly attested term for slaves; Downer notes as well that the version of the 
ZEthelredian clause appearing in Quadripartitus refrains from translating eahta 
menn, which further shows the difficulty this author seems to have had with 
the phrase, perhaps because he could not dissociate it from ehteman.* I would 
suggest, however, that what had its origins in an error seems to have become in 
the mind of the translator a rule he believed himself to have abstracted from his 
sources, for the Leges Henrici Primi follows this garbled clause with one that is 
probably his own coinage given the absence of a source: 


Si se inuicem occidant liberi uel [natiuitate uel casu] serui, unus pro alio iaceat. 


If freemen or slaves [whether they are slaves by birth or by accident] kill each other, 
the death of one shall be compensation for the death of the other.” 


Both the wergeld granted to slaves and the entitlement to pursue vengeance 
for their deaths present us with an image of the rights of slaves very different 
from those evident in Old English legislation. Nonetheless, Downer suggested 
that some lost Anglo-Saxon provision served as the source of the clauses of 
the Leges mentioned above, and Pelteret seems to agree while noting that the 
second ordinance 'runs counter to the principle of monetary compensation for 
the death of another? Thus this portion of the Leges Henrici Primi has been 
assumed to afford a rare insight into how slaves were conceived of towards the 
end of the Anglo-Saxon period, offering evidence for their steadily improving 
position, a view that is ultimately traceable at least to remarks in Liebermann’ 
Die Gesetze der Angelsachsen." 


24 Delteret, Slavery in Early Mediaeval England, p. 262; Leges Henrici Primi, ed. and trans. 
by Downer, pp. 383-84. 


25 Leges Henrici Primi, ed. and trans. by Downer, pp. 220-21, c. 70. 8. 


B Leges Henrici Primi, ed. and trans. by Downer, pp. 29-30; Pelteret, Slavery in Early 
Mediaeval England, p. 107. 


*? This seems to be the argument of Pelteret, who asserts (Slavery in Early Mediaeval 
England, p. 106) that ‘In the realm of rights the Leges indicate that slaves had gained further 
protection” See also GA, 11, 691 (6a), s. v. Unfrei, where Liebermann attributes slaves’ lack of 
wergeld to the Frühzeit while suggesting that more humane attitudes prevailed toward the close 
of the Anglo-Saxon period. 
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Yet what is the ultimate worth of these portions of the Leges for the historian 
of Anglo-Saxon institutions? Given that normative statements of principle are 
more abundant in this (very late) text than in any other we possess, the tempta- 
tion to rely on it has long been irresistible. In spite of his misgivings about its 
‘hap-hazard’ execution and his certainty that its author ‘knowledge of the old 
English language seems to have been small, Maitland nonetheless assumed that 
the Leges were a fair reflection of the equally disordered state of pre- Conquest 
law, and the practice of many historians in the years since has been to assent 
reluctantly to the trustworthiness of its statements.” In the cases considered 
here, however, the improvement in the condition of slaves envisaged by the 
Leges is so dramatic as to invite suspicion. We have seen that the rights the Leges 
translator imputes to slaves are markedly superior to anything set forth in the 
Anglo-Saxon laws, for nowhere is this class of persons granted wergeld. Such 
rights are, however, conferred on slaves in other chapters of the Leges. C. 70. 1 
mandates that compensation be paid to the relatives of a slave for his death 
rather than his lord (as would be expected) and subsequently (70. 4) mandates 
that a freeman compensate the relatives of a slave he has killed with a payment 
of forty pence as well as ‘two gloves and a capon’. As with the provisions dis- 
cussed earlier, these are sourceless clauses, which means that they derive either 
from Old English tradition or from the author's own fertile imagination. 

I am inclined to doubt the view that these clauses as well show the improv- 
ing legal position of slaves toward the end of the Anglo-Saxon period.” It is 
probably worthwhile to bear in mind that Quadripartitus and the Leges Henrici 
Primi, however much they have been used by historians to fill the void left by 
lost Anglo-Saxon codes in reconstructing the legal environment of pre- Con- 
quest England, represent fundamentally the attempts of Normans to come to 
terms with the alien legal customs and vocabulary of the people they had sub- 
jugated, a process recently illuminated by Bruce O’Brien.” Of these customs, 
some of the least familiar probably had to do with slavery. As F. M. Stenton 
pointed out several decades ago: 


28 See Pollock and Maitland, The History of English Law before the Time of Edward I, 
1, 101, n. 1. Maitland wrestled considerably with the credibility of the Leges throughout his 
career. References are gathered in Wormald, ‘Frederic William Maitland; p. 5, n. 10. 


= Certainly the compensation stipulated in 70. 4 is nothing close to a conventional 
wergeld or even the value of a slave. 


30 See especially O’Brien, "Ihe Instituta Cnuti. 
P y 
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Slavery of the thorough-going English type seems to have been a rare condition in 
contemporary Normandy, and there are indications that in some parts of England 
many slaves were emancipated by their Norman masters, and provided with houses 
and plots of land on which to live as dependant cottagers.*! 


Add to this the likelihood that English slavery was itself on the wane in many 
parts of England upon the arrival of the Normans, and you have what I would 
suggest are the ideal circumstances under which confusion of the type I suspect 
is present in the Leges might come about. Even a relatively nativized Norman 
ethnographer of England (and the incompetent translations of Quadripartitus’s 
author suggest he was not) would have found little in Old English legislation 
corresponding to anything he was familiar with where slavery was concerned. 

It can be assumed, accordingly, that these prescribed wergelds for slaves in 
the Leges reflect nothing more than the author reasoning from twelfth-cen- 
tury conditions backward into the Anglo-Saxon past, and concluding, as the 
evidence of his own experience would have suggested, that legal distinctions 
between slave and free (at least with respect to homicide and the ownership 
of property) were as fluid in the past as they were in his own day. Certainly he 
seems not to suspect (as is evident in a number of sources) that slaves in the 
Anglo-Saxon period seem often to have been explicitly conceived of as beings 
hardly better than animals.” 

This confusion about the status of slaves in the minds of some Anglo- 
Norman students of English law had considerable effects on the way in which 
we now understand the law of homicide itself as it operated among the Anglo- 
Saxons. Seeing slaves being abandoned to the kin of their victims for punish- 
ment, and imagining slaves in some respects to be nearly the equals of free peo- 
ple, Anglo-Norman scribes and translators were inclined, I suspect, to imagine 
that such punishments must have been imposed upon the free as well. Hence, 
in all likelihood, the conclusion of the author of the Leges that killings by free 
persons and slaves are to be dealt with in the same fashion. 

This confusion about the status of slaves is not confined to the author of 
Quadripartitus and the Leges Henrici Primi. It may well be present in the work 
of those who copied manuscripts of Old English legislation. It is surely sig- 
nificant, for example, that in a discussion of what is to happen to those who 


31 Stenton, Anglo-Saxon England, p. 472. 

32 When guilty of lethal wrongs, slaves might be rendered up to their victims in much 
the same way as oxen or dogs, as is evident in the clause from Ine’s laws referred to near the 
beginning of this essay. 
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fail an ordeal (II Cnut 32), both CCCC, MS 383 and Harley 55 (also of the 
twelfth century) alter the text so that it is a deofman ‘thief-man’ and not a male 
slave (deowman, the reading of the earliest extant witness, Cotton Nero A. i 
(c. 1070)) who is to be mutilated.? They thus imagine the ‘mark’ to be desig- 
nated for thieves, not slaves. Liebermann was unsure which reading was correct; 
his translation hesitates between the two and tentatively assigns deofman to the 
archetype.* But we can be sure, I think, that this word merely shows the scribes 
failing to recognize the principle operative in most Old English legislation that 
corporal punishments are to be reserved for slaves given their inability to pay 
compensation, and perhaps reasoning from the brutal punishments of thieves 
manifest elsewhere in Anglo-Saxon law that deowman must be an error.” 
Attempted Anglo-Norman reconstructions of pre-Conquest law such 
as this one have implications for the interpretive problems surrounding 
II Cnut 56. Other marginalia attributable to the twelfth-century interpolator 
show awareness of Old English inflectional endings long after they would have 
ceased to be productive.’ This would seem to me to make it unlikely that all of 
these annotations were devised by the interpolator himself: indeed, he often 
appears to make use of other Old English manuscripts in his attempts to 'cor- 
rect’ readings in CCCC, MS 383." But in the case of II Cnut 56, I am not 


3 (4, 1, 336. 


34 “Und wenn ein Unfreier (Dieb B A?) beim Ordal schuldig befunden wird, so werde er 
(dann B) beim ersten Mal gebrandmerkt’ 


35 A recent discussion of this principle in Anglo-Saxon law occurs in Haines, Sunday 


Observance and the Sunday Letter, pp. 20, 31. 


36 "The scribe's own language often seems to lapse into Middle English, as is noted many 
times by Liebermann, which makes the appearance of ‘classical’ Old English forms in the later 
marginalia (as in II Cnut 42, where the scribe adds ‘hine sylfne) a phrase not attested in the 
other manuscripts) all the more likely to rely on external textual sources. I doubt that very many 
scribes writing before the Conquest would have let slip constructions such as Palideiges (a 
hypercorrection in response to the late vocalization of g), /aford, and the like. The ge- prefix, and 
indeed most Old English prefixes, seem to have held little meaning for the scribe of CCCC, 
MS 383: see the discussion in Wroblewski, Über die altenglischen Gesetze des königs Knut, p. 12. 
Of course, use of these forms is not wholly impossible for a pre- Conquest scribe given that in 
many cases the sound changes that make up Early Middle English surfaced well in advance of 
the Conquest. 


37 See, for example, II Cnut 68. 1b; 65. 1, where the twelfth-century annotations are 
paralleled by the usage of other witnesses to Cnut’s code. The likely dependence of these 
annotations on other manuscripts, some possibly lost, has long been suspected: see Wroblewski, 
Uber die altenglischen Gesetze des königs Knut, p. 12. 
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sure that the source of the interpolation is another manuscript of Cnut’s laws.” 
Given the exceptionality of the accusative form banan in any Early Middle 
English text of which I’m aware, I think it’s quite possible that the emendation 
of II Cnut 56 could issue from a reading, clouded by Anglo-Norman misper- 
ceptions of Anglo-Saxon slavery, of another legislative text copied by twelfth- 
century scribes. Of all the candidates, the likeliest seem the laws of Hlothhere 
and Eadric, which owe their survival wholly to twelfth-century students of 
Anglo-Saxon law, being attested only in the Textus Roffensis. The first chapter 
of this code makes the following provision for homicide, which contains the 
only collocation of the verb agyfan and the noun bana I am able to find in the 
Old English corpus: 


Gif mannes esne eorlcundne mannan ofslehd, bane de sio breom hundum scl?’ 


gylde, se agend bone banan agefe 7 do ber brio manwyró to. 


If a person’s servant kills a man of noble birth, who should be compensated for 
with three hundred shillings, the owner should give up that killer and add three 


man-worths. 


Some connection between CCCC, MS 383 and the Textus Roffensis was 
suggested by Wormald some time ago, who noted (without mentioning 
II Cnut 56) the presence of a layer of corrections in the former ‘ha[ving] the 
effect of bringing Corpus [Christi College, MS 383] into line with variations in 
other manuscripts, notably perceptible alterations in Textus Roffensis or changes 
made in one of the later editions of Quadripartitus. It seems to me that the 
coincidence of these words in the Kentish ordinance mentioned above with the 
interpolation of II Cnut 56 may also be evidence for the connection supposed 
by Wormald. The reasons why the annotator might have thought this clause 
relevant to II Cnut reside in the ambiguity of the noun esne.“ Even present-day 


38 Liebermann suggests that the interpolation ‘his deig’ in II Cnut 72 is based upon not 
another witness to Cnut’s laws but on the usage of III Athelred 14. Thus the interpolator may 
well have consulted texts outside of the tradition of Cnut’s laws even when ‘correcting’ readings 
in II Cnut. 

39 Text and translation are from Oliver, The Beginnings of English Law, pp. 126-27. 

40 Wormald, The Making of English Law, p. 234; also 249, where the filiations of these 
manuscripts are explored in greater detail. 

^! Stenton noted that ‘the Normans themselves had no clear-cut scheme of social 
relationships which could be applied to the peasantry of a conquered country. There was no 
Norman stock of well-defined terms which the Domesday clerks could use for the drawing 
of distinctions between one class of peasant and another’ See Stenton, Anglo-Saxon England, 
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historians of slavery have had difficulty figuring out the status of the esze, who 
seems to have occupied a position between an outright chattel slave and a free 
person given his apparent right to marry.” As Pelteret has pointed out, confu- 
sion over his status has a long history indeed, extending perhaps far back into 
the Anglo-Saxon period given use in Wihtrzd's laws — a seventh-century com- 
panion of Hlothhere and Eadric’s in the Textus Roffensis — of the accusative 
noun phrase deowne esne.? Here use of deow as a modifier implies that on its 
own esne did not always signify a person in full servitude. Should our interpola- 
tor have read the Textus versions of the Kentish laws, he thus would have found 
little to disabuse him of the notion, given an esze's right to marry and to pay 
compensation for his wrongs, that this word designated an entirely free person, 
which it did not either in the early or late Anglo-Saxon period.“ 

There is evidence that the author of Quadripartitus and the Leges Henrici 
Primi assumed esne to designate a free person. Pelteret rightly gives c. 8 of the 
Rectitudines Singularum Personarum as a late instance in which esze must have 
been a synonym of deow given its occurrence alongside this term, a usage which 
‘makes the esze the male counterpart of the deowan wifmen’ referred to in this 
portion of the text.“ Yet significant for our purposes is what the author of 
Quadripartitus does with this: ‘Annan esne gebyreó to metsunge [...]' becomes 
‘Uni zsno (id est inopi) contingunt ad uictum [...].** Liebermann notes that 


p. 472. Such observations suggest that Norman scribes and translators of Old English texts 
would have had no framework with which to understand the highly complex system of terms 
developed in this language to designate slaves and other bound labourers. 


#2 The right of an esne to marry is known only from Athelberht 85; c. 86 of the same 
code informs us of his obligation to make pecuniary amends in cases of homicide, a right also 
unavailable to outright slaves. 


^ Pelteret, Slavery in Early Mediaeval England, p. 272. 


^ The esne is perhaps best understood as someone whose term of service was more limited 
than that of other slaves, perhaps not extending beyond the harvest. Thus he was entitled by 
Anglo-Saxon law to greater privileges than were conferred on the deow. Pelteret reconstructs 
the original meaning of this term as ‘one who serves, one who receives wages’, noting its 
etymological relationship to the Modern English word ‘earn’ (derived from Old English 
earnian). According to Pelteret, the laws of Hlothhere and Eadric show the esne being treated 
in the manner ofa slave (by being handed over for punishment to the kin of his victim) because 
he in effect is one while engaged as a labourer; during this period a lord would be obliged to 
‘tak[e] responsibility for him because he himself did not have the security of land’ See Pelteret, 
Slavery in Early Mediaeval England, pp. 271-72. 


^ Pelteret, Slavery in Early Mediaeval England, p. 273; GA, 1, 449-50. 
^6 GA, 1, 449. 
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the Anglo-Norman translator misunderstands this word elsewhere in his text 
(‘Q missversteht das Wort auch sonst"). It reveals much that the translator 
persistently regarded the term esne both as in need of clarification and as sig- 
nifying a merely poor (inops) as opposed to servile figure while translating an 
Old English text whose author can only have regarded the esze as a slave. Quite 
possibly, the author of Quadripartitus was so uncertain of Old English terms 
for slaves that he was inclined to apply them to free persons. 

If we assemble all of the observations above, we can see that a likely mod- 
ern misapprehension of Anglo-Saxon law may be traced well beyond the first 
attempts at scholarly editions on modern principles in the nineteenth century, 
and into the period in which pre-Conquest royal legislation first began to receive 
learned attention — the period that gives us the Textus Roffensis as well as many 
lesser attempts by Anglo-Norman readers to grapple with a culture that was 
becoming increasingly resistant to historical inquiry. We know that the insti- 
tution of slavery as practiced by the Anglo-Saxons was particularly baffling to 
this generation of Anglo-Norman writers. Certainly William of Malmesbury’s 
remarks on the Norman Conquest appear to preserve something of the disgust 
with which the Normans may have regarded Anglo-Saxons’ treatment of their 
slaves.** Texts such as this one show that servitude was a matter over which pro- 
found differences obtained between the English and the Normans. 

Slavery as practiced by the Anglo-Saxons was, therefore, probably one of the 
features of pre-Conquest England most foreign to its Norman inhabitants and 
thus prone to create confusion. Over the centuries, the Anglo-Saxons devel- 
oped a complex set of norms surrounding slavery that could not be appreci- 
ated adequately by an outsider. Thus Norman copyists balked at the punitive 
branding of slaves, failed to understand the more subtle expressions used to 
distinguish them from the free (such as esne and ehteman), and ultimately, I 
would suggest, misapplied remedies for lethal violence meant only for slaves 
to the free (and vice versa) both in their translations and their copies of Old 
English texts. Given their close chronological proximity to the period in ques- 
tion, most editors have been inclined not to doubt the trustworthiness of these 
Anglo-Norman reconstructions of English law. But the observations above sug- 
gest that the chasm between Anglo-Saxon scribes and their Norman interpret- 
ers was perhaps much greater than commonly supposed. 


47 GA, 111,250. 


48 See William of Malmesbury, Gesta regum Anglorum, ed. and trans. by Mynors, 1, 
458-59, c. iii. 245. 
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This essay has identified a misunderstanding possibly common to many of 
those who read and translated Anglo-Saxon texts in the twelfth century that 
may have skewed one Anglo-Norman scholar's understanding of the Anglo- 
Saxon law of homicide, and that may account as well for a curious emendation 
in CCCC, MS 383. I will conclude by noting that the Textus scribe seems to 
have been immune to this tendency, preserving knowledge of early English slav- 
ery even as it disintegrated among his contemporaries. For example, while an 
eleventh-century scribe copying the Old English Scriftboc had been unable to 
understand the Early West Saxon word mennen, ‘female slave, the Textus scribe, 
writing over a century later, clearly did, rendering the term with the less exotic 
synonym deowwifman in his version of the Prologue to Alfred’s laws.” It is sim- 
ilarly interesting that the Textus Roffensis substitutes beow (‘slave’) for Alfred's 
fioh (money, wealth’) in his version of the same text. Liebermann suggested 
that this variant reflects the improved legal position of slaves toward the close 
of the Anglo-Saxon period: ‘Vielleicht weil er dem humaneren Geistlichen seit 
11. Jh. nicht mehr als Vieh erscheint, setzt statt /Elfreds froh H: peow' (‘Perhaps 
because [the slave] no longer seemed like livestock to the more humane clergy 
after the eleventh century, H replaces Alfred's roh with beow’).°° Liebermann's 
conjecture is not without merit, but the foregoing discussion suggests that the 
substitution for froh instead reflects the same purposes seen in the scribe's cor- 
rective emendation of mennen. Both substitutions render the text more useful 
to twelfth-century readers, the former by anticipating their likely difficulties 
with froh, for slaves were by this time more than the mere chattel they seem to 
have been in Alfred's day?! It is one of the ironies of history that although the 
author of Quadripartitus and the Leges Henrici Primi, and perhaps the annota- 
tor of CCCC, MS 383 as well, plodded along without the help of such knowl- 
edge, their jottings have in some cases shaped our understanding of Anglo- 
Saxon law as much as that of the scribe whose work is honoured by this volume. 


® The ‘Y’ version of the Scriftboc (MS Laud 482) gives the nonsensical gemennan, which 
suggests that this word had passed out of the scribe's dialect. See Das altenglische Bussbuch, ed. 
by Spindler, p. 177, c. V. 6. h; GA, 1, 31. 


50 GA, 11, 691 (6b). 
>! GA, 1, 33. 
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THE LAWS OF KING /ETHELBERHT OF KENT: 
PRESERVATION, CONTENT, AND COMPOSITION 


Nicholas Brooks 


he preservation of the text of the Laws of King ZEthelberht of Kent 
appears straightforward and is indeed very familiar to students of early 
medieval England. The text of these laws — as of the two later seventh- 
century Kentish codes attributed to Kings Hlothhere and Eadric, and to King 
Wihtred — is known from only one manuscript, namely the so-called Textus 
Roffensis of the early twelfth century, which was for long one of the treasured 
possessions of Rochester Cathedral and whose contents formed the subject of 
the conference whose proceedings are gathered in this volume." If, as some fea- 


* This paper has been hugely improved as a result of generous advice and helpful criticism 
received from Drs Lesley Abrams, Rory Naismith, and David Parsons, and from Professors 
John Hines, Michael Lapidge, Patrizia Lendinara, and Chris Wickham. The particular 


interpretations advanced, however, and any errors are mine alone. 


1 The manuscript is now, however, kept at Strood, in the Medway Archive and Local Studies 
Centre, where it is MS DRc/R1; Athelberht’s code is found on fols 1-3”, and the later Kentish 
codes of Hlothhere on fols 3'-5 and Wihtred on fols 5-6”. The principal edition remains that 
of Liebermann, with the text and German translation at GA, 1, 3-8 and the main commentary 
at GA, 111, 3-14. The abbreviations used in this paper are those made standard by Liebermann: 
Abt = ZEthelberht; HI = Hlothhere and Eadric; Wi = Wihtred. Laws of the Earliest English 
Kings, ed. by Attenborough, pp. 1-17, added an English translation to Liebermann’s text with 
notes on pp. 175-79. Oliver, The Beginnings of English Law, pp. 52-123, edited the code 
anew, renumbering the clauses, more closely in accord with the manuscript's punctuation and 
provided a new translation. Wormald, Tbe First Code of English Law, pp. 1-22, revised Oliver's 


The late Nicholas Brooks, one of two scholars to whom this volume is dedicated, was professor 
emeritus from the University of Birmingham, where he had held the chair of medieval history 
from 1985 to 2004. 


Textus Roffensis: Law, Language, and Libraries in Early Medieval England, ed. by 
Bruce O’Brien and Barbara Bombi, sEM 30 (Turnhout: Brepols, 2015) pp. 105-136 
BREPOLS {X PUBLISHERS 10.1484/M.SEM-EB.5.105558 
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Figure 6. The beginning of Æthelberht’s law-code in Textus Roffensis 
(Strood, Medway Archive and Local Studies Centre, MS DRc/RI, fol. 1’). 
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tures of the language and the vocabulary of AAthelberht’s laws may indicate,” 
we can indeed accept the substantial authenticity of the Old English laws bear- 
ing his name, their preservation in just a single manuscript, written c. 1120, is 
evidently a very remarkable survival. That must surely be connected in some 
way with the fact that King Athelberht, who died in 616 or 618, was the first 
Anglo-Saxon ruler to be converted to Christianity and that Rochester was the 
second of the two sees that he had established within his own Kentish kingdom. 
The survival (as opposed to the composition) of these lawcodes may therefore 
be considered a product of the continuity of Christian worship and institutions 
in Kent, particularly perhaps at the cathedral church of Rochester, founded by 
King ZEthelberht for Bishop Justus in 604? 

We can indeed only speculate where the text of the code had actually 
been preserved before it came to be so handsomely copied by Bishop Ernulf’s 
scribe towards the end of the first quarter of the twelfth century (fig. 6).* But 
the likelihood must be that it had belonged to one of the two Kentish cathe- 
drals, either Rochester itself, or else the archiepiscopal see of Canterbury, to 


translation in a posthumous pamphlet which provided editorial sub-headings to clarify the 
code’s structure; a revised edition in 2010 corrected a number of Wormald’s errors. Oliver’s 
text and translation is available with some revisions at Early English Laws. In what follows I 
cite Oliver’s numbering, followed by Liebermann’s in square brackets, e.g. thus: Abt 9 [3]. All 
translations of OE and Latin texts are my own, though they share much with earlier versions. 


? For the view that the text does retain archaic phonetic, lexical, and grammatical features 
of early Kentish, see Hough in this volume, below, pp. 137-56; for the simplicity of its syntax in 
comparison with later codes, see Richards, ‘Elements of a Written Standard in the Old English 
Laws, and Schwyter, ‘Syntax and Style in the Anglo-Saxon Law-Codes; especially pp. 197-99; 
for valuable lists of unique and rare words in the Kentish lawcodes, see Lendinara, “The Kentish 


Laws; pp. 223-25. 


3 For the foundation of the see of Rochester, see Bede, HE, II. 3, p. 142 and for Bede’s 
overall account of the Augustinian mission in Kent and of the conversion of /Ethelberht, see HE, 
I. 23-33, II. 1-5, pp. 68-150. For the date of Athelberht’s death, see Brooks, “The Creation and 
Early Structure of the Kingdom of Kent, pp. 65-67; for the topography, see Brooks, ‘Rochester, 
AD 400-1066, and Tatton-Brown, “Ihe Topography and Buildings of Medieval Rochester’. 


4 The facsimile of the manuscript in Textus Roffensis, ed. by Sawyer, showed that the 
manuscript had originally formed two separate but matching volumes (now bound together as 
fols 1-118" and fols 119'-220, with the OE laws forming the first part), written by a single scribe 
and probably both intended as altar-books. Both volumes can be associated with the later years 
of Bishop Ernulf (1115-24), who had previously been a monk at Bec and then at Christ Church 
Canterbury, where he became prior 1096-1107 and was associated with the establishment of 


the scriptorium and of the Christ Church Anglo-Norman script; he had then served as abbot of 
Peterborough 1107-14. See Knowles and others, Heads of Religious Houses, pp. 33, 60. 
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which Rochester was indeed notably subordinate, particularly in personnel, 
throughout the late Anglo-Saxon and the Anglo-Norman periods.’ In choos- 
ing between Rochester and Canterbury, however, we may note that Rochester 
cathedral priory has preserved the texts of seemingly authentic pre-Conquest 
royal diplomas from the second quarter of the eighth century, whereas Christ 
Church Canterbury seems to have lost its earliest grants — that is all those 
that had pre-dated the Kentish rising of Eadberht Praen against Mercian rule in 
796-98. Although Canterbury was later to acquire seventh- and early eighth- 
century charters that had originally belonged to the monasteries of Reculver 
and Lyminge, the series of that cathedral’s own most treasured title-deeds — 
that is those granting property to the archbishops or the community — com- 
mence only from 798.5 There were, of course, other early Kentish religious 
houses, some of whose archives survived until the Reformation: notably the 
monastery of St Peter and St Paul at Canterbury (i.e. the later St Augustine’s) 
which evidently possessed a copy of ZEthelberht's code in Abbot Albinus’s day; 
but also the minster-churches of Lyminge, Reculver, and Minster-in-Thanet. 
Any of these might have played some role in the preservation of the Kentish 
law-codes. 

We have two potential scraps of direct (though late) evidence about the 
composition of Athelberht’s Laws; otherwise we depend solely upon what 
can reasonably be deduced from their content or from continental compari- 
sons. In the rubric which heads the code in the Textus Roffensis it is stated that 
“These are the laws (domas) which King Athelberht established in Augustine's 
day’.® Unfortunately we cannot be certain when between the seventh and the 
twelfth century that rubric may have been attached to the code. Its wording 


? Barlow, The English Church 1000-1066, pp. 78, n. 2, 221-22; Barlow, The English 
Church 1066-1154, pp. 47, 139-42. For the poverty of the pre- Conquest holdings of 
Rochester's medieval library and its debt under Ernulf to Canterbury, see Richards, Texts and 
their Traditions, pp. 1-13. Part 2 of the Textus Roffensis was based upon a grand altar-book from 
Canterbury concerning the lands and privileges of the Cathedral priory. Part 1 may likewise 
have been derived from Canterbury. 


6 The Rochester charters were edited in Charters of Rochester, ed. by Campbell, nos 2-4; 
they are listed by Sawyer, Anglo-Saxon Charters, nos 88, 27, and 30 (cited from the updated 
version at «http:/ /www.esawyer.org.uk/browse/sawno.html» [accessed 26 June 2014]). For 
the loss of the earliest archives of Canterbury cathedral, see Brooks, The Early History of the 
Church of Canterbury, pp. 100—04; a fuller account is in Charters of Christ Church Canterbury, 
ed. by Brooks and Kelly, pp. 43-44, 151-52. 


7 See below, p. 110. 
8 “bis syndon ba domas pe Æðelbirht cyning asette on Agustines dege’ 
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presumably post-dates Augustine’s death (between 604 and 610) and closely 
similar rubrics also preface the lawcodes of Hlothhere and Eadric, and of King 
Wihtred;? but it would be foolish to assume that the rubric must represent a 
genuine tradition of the house where the text was preserved, since it could just 
be a conjecture derived from the opening clauses (1-7 on Oliver’s numbering; 
[1] in Liebermann’s) detailing the compensation-payments due to the church 
and to churchmen of different rank. It could be worthy of note that while this 
rubric attributes the law-making to King Athelberht, it does not claim any 
explicit role for Augustine or his companions — either in the composition 
or in the recording of these laws in writing. Indeed Athelberht’s code in its 
extant form lacks any preamble attributing its genesis to a gathering ofthe king 
and his witan, such as is found in the later seventh-century codes attributed to 
Wihtred of Kent and to Ine of the West Saxons. It would be unprofitable to 
conjecture whether the first Kentish code had ever possessed such a preamble, 
let alone to speculate how it might have been lost or excised. Certainly we only 
have to look across the Channel at the example of the earliest distinguishable 
text of the Salic Law, the so-called ‘65-title text’, to find a code, which, although 
very probably attributable to King Clovis (481-511), seems originally to have 
had no preamble at all; it only acquired prefaces (with very different accounts 
of its genesis) at later periods in that codes complex evolution.'° 

Our second apparent evidence for the genesis of /Ethelberht's Laws is rather 
more substantial, but also poses problems of interpretation. It is found in a 
famous passage of Bede's Ecclesiastical History of the English People, where he 
summarized the achievements of the Kentish king: 


King ZEthelberht died on the 24* day of the month of February, twenty-one years 
after he had received the faith [...] Among other benefits that he conferred having 
regard for the interests of his people, he also established decrees of judgments for 
them, after the examples of the Romans, with the counsel of wise men, which — 
written in the speech of the English — are to this day kept and observed by them. 
Among these he placed first how he who removed any property by theft — either 


? Augustine' latest recorded act is his consecration of Justus as bishop of Rochester in 
604; he had already been succeeded at Canterbury by Laurence when Mellitus travelled to 
attend the Roman synod of 27 February 610. See Bede, HE, II. 4. For the rubrics of the two 
later seventh-century Kentish codes, see Hl pref: and Wi pref. 


10 Pactus Legis Salicae, ed. by Eckhardt; his full edition with eight variant versions in 
parallel is MGH, Legum sectio 1, pp. 1-236. For valuable English discussions, see Wormald, 
‘Lex Scripta and Verbum Regis’, pp. 105-09; Wormald, The Making of English Law, pp. 40-44; 
Wood, The Merovingian Kingdoms, pp. 108-15. 
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from a church, or from a bishop, or from other grades [of clergy] — ought to atone 
for it; he wished, of course, to provide protection for those whose teaching he had 
received.!! 


We know from Bede’s preface that his informant on all matters Kentish was 
Abbot Albinus of St Augustine’s at Canterbury and we may therefore deduce 
that the abbot had sent to Bede at least the opening clauses of /Ethelberht's 
code, that is those that are indeed concerned with the compensation-payments 
due for theft from the church and from different grades of clergy. These sen- 
tences of Bede therefore represent what was believed at St Augustine's and 
show that in the 720s a text of /Ethelberht's laws starting with provisions pro- 
tecting the Augustinian clergy had been available in that house and that that 
code was then held to be still in force within the Kentish kingdom. Moreover 
behind Bede's succinct Latin, we may possibly detect some Old English terms 
and phrases: decreta iudiciorum would seem likely to be his attempt to render 
OE domas, which can mean both individual ‘judgments’ and those that have 
been enacted as laws;" and his cum consilio sapientium constituit could repre- 
sent OE mid witena gemote asette. Such vernacular phrases might indeed have 
been present in a fuller preamble or rubric in the text of the Laws known to 
Albinus and Bede. But we must also allow the possibility that the Latin phrases 
are simply reasonable conjectures by Albinus, or indeed by Bede, based upon 
their knowledge of the procedures of law-making of their own day. 

Bede evidently believed that ZEthelberht had established a code of laws with 
the counsel of his witan, but it is much less clear what he meant when stating 
that the king’s enactments were iuxta exempla Romanorum. Whilst it is con- 
ceivable that Augustine and his companions had brought to Kent a Roman law 
text — the Code of Theodosius, or that of Justinian, or the latter's Digest of 
private law, or a summary Code supplemented by imperial enactments (novel- 
lae) as in the Breviary of Alaric, or perhaps just some canons of Roman Church 
councils — no scholar has succeeded in detecting any significant borrowings 


U Bede, HE, II. 5: ‘Defunctus uero est rex Aedilberct die xxiiij mensis Februarii post xx 
et unum annos acceptae fidei [...] Qui inter cetera bona quae genti suae consulendo conferebat, 
etiam decreta illi iudiciorum iuxta exempla Romanorum cum consilio sapientium constituit; 
quae conscripta Anglorum sermone hactenus habentur et obseruantur ab ea. In quibus 
primitus posuit, qualiter id emendare deberet, qui aliquid rerum uel ecclesiae uel episcopi uel 
reliquorum ordinum furto auferret, uolens scilicet tuitionem eis, quos et quorum doctrinam 
susceperat, praestare. I am indebted to my colleague, Professor K. Dowden for discussion of the 
interpretation of Bede' Latin here. 


12 Dictionary of Old English: Fascicules A-F, ed. by Cameron and others, on CD-ROM, s. v. 
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from a collection of Roman ‘decrees’ in the enactments ascribed to Æthelberht. 
His code appears to comprise archetypally ‘Germanic’ or ‘barbarian’ law and 
indeed to be singularly free of Roman influence. Sir Frank Stenton was there- 
fore content to summarize Bede's remarks by stating that Æthelberht ‘com- 
posed his dooms after the Roman manner,” and Patrick Wormald concluded 
that Bede can have meant little more than that the ‘Romans’ provided paral- 
lels for law in written form rather than that Athelberht had followed specific 
Roman examples.” On this interpretation ZEthelberht's Laws could nonethe- 
less be portrayed as marking the decisive entry of the Anglo-Saxons into the 
Roman world of written legal culture and as marking a decisive break from a 
previous traditional world of unwritten Germanic customary law, preserved 
through oral tradition. 

We would be wise to hesitate, however, before jumping too rapidly to that 
interpretation, and should content ourselves with observing at this point that 
the use of the Roman alphabet by the Gregorian missionaries should not be 
taken to have been the beginning of writing in Kent. Objects bearing Latin 
inscriptions were certainly known and valued there in the later fifth and early 
sixth century; but were unlikely to have been inscribed there and their brief texts 
may not, of course, have been understood by their Kentish owners. More impor- 
tantly, however, highly-prized items were certainly being incised with English 
inscriptions in runic script in Kent (as elsewhere in England) during the pre- 
Christian period, and we simply do not know how widely the ability to read and 
write runes was spread. Given the absence of institutional continuity from the 
pre- Christian period, the chances of written English surviving from that time 
are essentially restricted to discoveries of such texts that had been inscribed on 
durable (and mostly non-organic) materials. We cannot tell what proportion 
of what was then being written in Old English such rare inscriptions might 
represent, nor guess how radically our knowledge might yet be transformed 
by the recovery of an early pagan archive, fortuitously preserved on wooden 
tablets, birch-bark or animal-skin in anaerobic or marshland conditions. 


= Stenton, Anglo-Saxon England, p. 60. 

14 Wormald, ‘Inter cetera bona ... genti suae, pp. 970-76 (repr. pp. 184-87); Wormald, The 
Making of English Law, pp. 93-101. 

15 Hines, ‘The Writing of English in Kent, draws attention to the Latin inscription on a 
glass vessel from a rich Kentish grave of the early sixth century, to early Merovingian and Visi- 
gothic gold coins with Latin legends found in Kentish settlement-sites and to English runic 
inscriptions on Kentish grave-goods and cremation urns pre-dating Äithelberht’ reign. 


16 Venantius Fortunatus, who addressed several poems to his patron Chilperic, referred in 
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What we do know is that Old English was being written in the letters of the 
runic futhorc in Kent (as in other kingdoms) before King Athelberht’s day. 
Ihe Gregorian missionaries were therefore certainly not the first in Kent to be 
responsible for writing in English. 


Compensation-Rates for the Church 


With such necessary reservations in mind, we may turn to the opening clauses 
of /Ethelberht's Laws, listing the compensations due for theft and for breach of 
the peace (frith) attached to particular public gatherings: 


1. Godes feoh 7 cyricean .xii. gylde. 
God’s property and the Church’s with 12-fold payment.) 


2. Biscopes feoh .xi. gylde. 
Bishop’s property with 11-fold payment.) 


3. Preostes feoh .ix. gylde. 
Priest’s property with 9-fold payment.) 


= 


4. Di 


acones feoh .vi. gylde. 
Deacon’s property with 6-fold payment.) 


5. Cleroces feoh .iii. gylde. 

Clerk's property with 3-fold payment.) 
6. Ciricfrip .ii. gylde. 

Church peace with 2-fold payment.) 


7. Medlfrip .ii. gylde. 
Assembly peace with 2-fold payment.) 


These clauses are the briefest, and syntactically the simplest, in the whole code, 
and might on that account be considered early. Bede’s view that clauses 1-5 
had been designed to protect those who had brought Christian teaching to 
the Kentish kingdom seems entirely plausible. Though similar arrangements 
might already have been needed when Bishop Liudhard had accompanied 


Carmina VII. 18 to ‘barbarous runes delineated on tablets of ash’ and to the ‘flat sticks’ which 
took the place of papyrus: “Barbara fraxineis pingatur rhuna tabellis, Quodque papyrus agit, 
virgule plana valet: See Venantius Fortunatus, Opera poetica, ed. by Leo, p. 172. 


U Abt 1-7 [1]. 
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the Frankish princess, Bertha, in preparation for her marriage to Athelberht 
(before his accession to the throne), the care to specify compensation rates for 
every grade of higher clergy (from bishops down to deacons) and then to estab- 
lish a general threefold rate for clergy in minor orders shows that we are indeed 
looking at arrangements devised for the whole church hierarchy, not just for 
the ecclesiastical members of Bertha’s household. 

In the last generation scholars have seen these clauses as an attempt to fit the 
new church into a society with primitive concepts of law, lacking the policing 
powers either of a modern state or indeed of the Roman Empire. Thanks to 
early twentieth-century anthropologists we know that in many tribal societies 
today law and order depend upon the legal right to feud, which is the sanction 
that ensures that fines and compensations specified in unwritten customary law 
are indeed paid by those deemed guilty in public assemblies. It was Wallace- 
Hadrill who used such anthropological insights to explain the workings of the 
feud, as portrayed in sixth-, seventh-, and eighth-century Frankish sources, and 
in those for their Anglo-Saxon and other barbarian neighbours.'* Augustine 
and his companions seem to have found it difficult to adjust to a legal system 
based upon feud, for the third issue on which Augustine sought the guidance of 
Pope Gregory I concerned ‘how he who robbed anything from a church ought 
to be punished’ Gregory counselled Augustine to adjust penalties according to 
the individual circumstances, to moderate fines with leniency, and to impose 
floggings, not in anger but only evident love. He went on: 


You may add that thieves ought to restore whatever they have stolen from churches, 
but God forbid that the Church should take back those earthly things that it 


seemed to lose, with interest and to seek to profit from such vanities.” 


18 J. M. Wallace-Hadrill’s mould-breaking paper on “The Bloodfeud of the Franks’ in his 
Long-Haired Kings, pp. 121-47, relied above all upon Gluckmann, Custom and Conflict in 
Africa, especially its first chapter on “The Peace in the Feud’. Even in Europe there were still 
legal systems based upon feud in use during the first half of the twentieth century; see Hasluck, 
The Unwritten Law in Albania. For doubts whether early medieval feud was ever more than 
the violence of the victors, see Halsall, ‘Violence and Society in the Early Medieval West: An 
Introductory Survey’. 


1? Bede, HE, I. 27, Responsio Il, p. 82: ‘Addes etiam quomodo ea, quae furtu de ecclesiis 
abstulerint, reddere debeant. Sed absit ut ecclesia cum augmento recipiat quod de terrenis rebus 
uideatur amittere, et lucra de uanis quaerere. The treatise containing Gregory's Responsiones to 
Augustine's queries had circulated widely in canonical and penitential collections in Northern 
Italy and Septimania, long before Bede had incorporated it into HE; the authority of the third 
response is not in doubt; see Meyvaert, ‘Bede’s Text of the Libellus Responsionum’. 
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Despite this clear advice, the opening clauses of Athelberht’s Laws show that by 
the time of Abbot Albinus the Kentish Church was indeed receiving the mul- 
tiple compensation-rates that Gregory had wished to prevent. Bede will have 
recognized that such compensations were in conflict with the pope’s advice. 
Whether Augustine’s enquiry and the papal response had preceded or followed 
the composition of that lawcode, it seems clear that the pope’s recommenda- 
tions were ignored in Kent. We might guess that it had been the Frankish clergy 
— either those whom Augustine had recruited on his journey to Britain as 
interpreters or those whom he found in Bertha’s entourage — who persuaded 
him that Gregory’s advice did not fit the circumstances encountered there. But 
Augustine’s unease and Gregory’s clear response do suggest that it is somewhat 
unlikely that clauses 1-5 of AAthelberht’s code had been drafted by Augustine 
or by any of his Roman companions. 

The compensation-rates accorded to the Church and the different grades of 
clergy have also occasioned surprise because they are so high. Property stolen 
from ‘God and the Church’ was to be compensated twelve-fold, from bishops 
eleven-fold, and from priests nine-fold. The missionaries were thus placed in a 
surprising relation to King €thelberht, since clause 10 of his code only required 
a nine-fold compensation from the free man who stole from the king.” Since 
these clauses elevated the missionaries above the very king on whose protection 
they depended, some explanation is needed, especially because these are the 
only clauses of £thelberht’s law-code to contain any reference to the Church at 
all. Richardson and Sayles indeed held clauses 1-7 to be so implausible that they 
should be dismissed as an accretion of the later seventh or early eighth century 
— from a time when the Church had become more firmly established in Kent, 
perhaps from the reign of King Wihtred (690—725).?! Although Wihtred’s 
code does reveal the Church and ecclesiastical sanctions securely incorporated 
into Kentish law, it shows the church's personal protection (mundbyrd) then 
reckoned at the same rate as the king’s, not above it. There is no evidence there 


°° Abt 10 [4]: ‘Gif frigman cyninge stele .ix. gylde forgylde’ (‘If a free man steals from the 
king, he is to amend with 9-fold payment‘). For the nine-fold royal compensation in Visigothic 
law, see below, n. 25. 


?! Richardson and Sayles, Law and Legislation, pp. 2-3. Wormald, The Making of English 
Law, p. 97, n. 341 also regarded the high ecclesiastical compensations as the result of upward 
revisions, but from an unspecified time ‘when the church was strong and the kings of Kent 
weak. For the parallel mundbyrd of church and king, see Wi 2. Oliver, The Beginnings of English 
Law, p. 47 also considered that Abt 1-7 [1] might be the work of ‘a later redactor, but was 
undecided whether this would have been before or after the receipt of Gregory response. 
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that in the course of the seventh century there had been an upward trend in the 
Church’s compensation-rates for thefts. Two alternative and perhaps comple- 
mentary scenarios might better explain why Athelberht should indeed have 
protected the missionaries’ property so highly: 


l. It may be that the entry of Augustine and his fellow Roman monks into a 
kingdom with a pagan ruler and nobility had required exceptional assur- 
ances to be negotiated for their hospitality and safety as they made their 
stately journey through Frankish territories towards Britain.” The com- 
pensation-rates for Church property in ZEthelberht's Laws might be a sur- 
viving element of the protection that the king had then promised. 


2. Alternatively these clauses may grant to the missionaries those protections 
that the Kentish kings had previously assigned to pagan priests and to the 
sites of pagan shrines within their kingdom.? Such priests might indeed 
be regarded the most likely rune-masters in pre-Christian Germanic cul- 
tures.” Wallace Hadrill had indeed already permitted himself to hint that 
the eleven-fold compensation to a bishop ‘perhaps reflected the protection 
afforded to a pagan high-priest; but had not developed the idea.” It has 
long been recognized that place-names suggest that there were significant 
centres of pagan cult in East Kent, which do indeed seem to have been 


22 "Their intended route can be reconstructed from Gregory’s extant letters of introduction 
as far as the Neustrian boundaries, see Brooks, The Early History of the Church of Canterbury, 
pp. 4-5 and Wood, "Ihe Mission of Augustine of Canterbury’. 


3 It is a pleasure and duty to record here the help of Mr Dominic Gibbs, who inde- 
pendently during the months before the Textus Roffensis conference of 2010 came to views 
similar to mine that Abt 1-6 [1] may have imitated protections previously accorded to pagan 
priests and shrines. We agreed to cooperate and publish our particular arguments separately. 


24 "Tacitus, Germania, ed. by Winterbottom and Ogilvie, c. 10 associates priests with 
writing on fruit-wood sticks for lot-casting and divination purposes. For interpretations of the 
origin and spread of runic script, perhaps from the first or second century BC, in Scandinavian, 
North, and West Germanic contexts, see Elliott, Runes: An Introduction, pp. 1-20, who 
advocated the derivation of runes from an early North Italic script; and Page, An Introduction 
to English Runes, pp. 16-21, who inclined towards an origin in Jutland and consistently sought 
to minimize priestly and magical associations as unproven. 


25 Wallace-Hadrill, Early Germanic Kingship, p. 41; he also noted (p. 34) that the nine- 
fold royal compensation was a feature of the Visigothic law of King Leovigild (568-86), 
as reissued by Reccesvinth in 658; see Leges Visigothorum, ed. by Zeumer, VII. 2. 10. For a 
maximal interpretation of Anglo-Saxon paganism, see J. Campbell, ‘Some Considerations on 


Religion in Early England) esp. pp. 68-69. 
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built into the structure of the kingdom.” Since we learn from Bede that 
King Eorcenberht of Kent (640-64) was the first English king to enforce 
the abandonment and destruction of pagan idols along with the introduc- 
tion of compulsory Lenten fasting," we may deduce that until his decrees 
Christian and pagan cult had co-existed in some degree in Kent. During 
that period it is surely possible that in deference to those maintaining their 
old pagan allegiance the property of pagan priests had continued to be 
protected — alongside the new arrangements for the Church — in texts 
of Athelberht’s Laws. Indeed, the era of pagan- Christian accommodation 
had to some extent been encouraged by Gregory’s own reconsidered advice 
to the missionaries to accommodate previous pagan practices by re-using 
well-built former pagan temples as churches after they had been ritually 
cleansed, and to celebrate with feasting the occasions formerly reserved for 
animal sacrifices.” In the longer term, however, Eorcenberht's proscription 
of pagan worship, could well have caused traces of the protection of pagan 
property to be excised from copies of Athelberht’s lawcode kept in Chris- 


tian archives.” 


26 Stenton, “The Historical Bearing of Place-Name Studies: Anglo-Saxon Heathenism’; the 
number of acceptable pagan names was somewhat reduced by Gelling, Signposts to the Past, 
pp. 158-61; Gelling, ‘Further Thoughts on Pagan Place-Names’. Pagan worship is shown to 
have been closely integrated with the structure of the Kentish kingdom and with the royal 
house at Wye (OE wig/weoh, ‘pagan shrine, holy place’), the administrative centre of the 
territory of the Weowara, one of four ‘lathes’ into which East Kent had been divided from the 
eighth century or earlier; see Brooks, ‘The Creation and Early Structure of the Kingdom of 
Kent, pp. 69-74. Moreover the huge multiple estate of Wye remained a royal manor until given 
by William I to Battle Abbey after the battle of Hastings (Domesday Book, ed. by Farley, 1, 11"); 
see Jolliffe, Pre-Feudal England, map 1 and pp. 4-8. 

?7 Bede, HE, III. 8. 

28 Gregory's famous advice on such accommodation to Mellitus on 18 July 601 (Bede, 
HE, I. 30) followed his letter a month earlier (on 22 June 601) urging the king to suppress the 
temples and the worship of idols (HE, I. 32). 

7? Contrast Frankish law, however, where pre-Christian regulations do survive in clauses 
IL. 16-17 of the sixty-five-title text of the Pactus Legis Salicae, concerning the theft of sacrificial 
pigs, while XLVII describes Frankish boundaries pre-dating both the battle of Vouillé (507) 


and the conversion of Clovis. 


THE LAWS OF KING ZETHELBERHT OF KENT 117 


Compensations for Personal Injuries 


Moving beyond the opening clauses of thelberht’s laws, scholars are agreed 
that the closest comparisons in subject matter and approach are with the conti- 
nental lawcodes of the so-called ‘barbarian’ or ‘Germanic’ peoples in the post- 
Roman period, in particular with the Frankish, Lombard, and south German 
laws. Wallace-Hadrill indeed claimed that nineteen of Athelberht’s chapters 
had ‘parallels’ with the early Lex Salica, and also emphasized Athelberht’s 
unique use of the term /eode for the king’s followers where Gregory of Tours 
and later Frankish sources have Jeudes.? But the parallels with the Salic Law are 
in general subject matter and approach, rather than in any specific regulations 
or compensation-payments. In similar vein Patrick Wormald drew up an elabo- 
rate table of correspondences between ZEthelberht's code and a number of con- 
tinental codes — especially the south German Leges Alamannorum and Leges 
Baiwariorum and the Edictum of the Lombard King Rothari, each of which 
was significantly later in date?! Like Athelberht’s Laws the South German 
codes do have sections on theft of church property and injuries to churchmen 
at, or near, their start. In company with ZEthelberht and the Lombard code 
they also then progress to well-organized sections protecting in turn the lives, 
limbs, and property of freemen, of the half-free, of women, and finally of slaves. 
The similarities, however, are in these general concerns and in the order of the 
legislator’s treatment of them, rather than in any specific enactments or sections 
that might have been copied from one text to another. 

Wormald became increasingly careful in his later writings to avoid the 
conclusions of nineteenth- and early twentieth-century German scholarship 
that these legal similarities derived from a common German culture — in part 
because such interpretations had subsequently appealed strongly to Nazi theo- 
rists of Aryan racial supremacy but also perhaps lest they might prove similarly 
attractive to racist nationalistic ideologies today.” Seeing no likelihood that 


30 Wallace-Hadrill, Early Germanic Kingship, pp. 37-38. His analysis summarized, though 
without citing, Lohaus, Die Merowinger und England, pp. 16-24, and did not pursue the 
relationship of the compound leodgeld in Abt 13, 24, 64 [7, 21, 64] to the Salic Law’s numerous 
Malberg glosses formed from the root /eud-. 

31 Wormald, The Making of English Law, table 2. 3 and discussion pp. 97-100. For 
the Leges Alamannorum, see MGH, Leges, 5, pt. 1, ed. by Lehmann, pp. 62-157; for Lex 
Baiwariorum, see MGH, Leges, 5, pt. 2, ed. by de Schwind, pp. 198-473. 

32 Ror Wormald’s increasingly tortuous concerns over ‘Germanic’ and ‘barbarian’, see The 


Making of English Law, pp. 11, 20, 38-40, 100; yet cf. p. 39: “To deny the Germanic origin 
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ZEthelberht's code might itself have been a source for the later continental codes, 
he was therefore inclined to suspect that each of these codes might in some way 
have been the product of early seventh-century Merovingian influence. The 
texts of the Lex Alamannorum do indeed claim to have been enacted at a gath- 
ering of King Chlothar II (584-629) and his principes, comprising thirty-two 
bishops, thirty-four duces, and seventy-two counts.*? Wormald also attached 
importance to the attendance at the great Council of the Frankish Church at 
Paris in 614 by Bishop Justus of Rochester and Abbot Peter of St Augustine’s;* 
which might conceivably have facilitated awareness of Athelberht’s code. 
Somewhat more specific, but of equally uncertain value is the grandiose preface 
to the Lex Baiwariorum, which claimed that that code had been established 
in the presence of the king and the Christian people of the Merovingian king- 
dom and (drawing on Isidore) saluted earlier law-making kings, biblical, Greek, 
Egyptian, Roman, and then Frankish: Theuderic, Childebert, Chlothar, and 
finally Dagobert I (623-39), who is said to have been assisted in the improve- 
ment of the old law by four named illustrious men.” But in a text of prob- 
able eighth-century composition, the authority of this claim for a role for the 
great Dagobert as a Bavarian lawmaker — itself evidently in part modelled on 
one of the prologues to the Salic Law — is scarcely compelling evidence that 
the Lex Baiwariorum was indeed the fruit of Merovingian royal intervention. 
Moreover when we turn to the Lombards, although we may acknowledge that 
the Franks had intervened in Lombard affairs at various times in the later sixth 
and early seventh century, there is no reason at all to attribute the Edict of the 
Arian ruler Rothari to Merovingian influence. At most Wormald’s Merovingian 
hypothesis should therefore be regarded as an unproven conjecture of some- 
what implausible complexity. It may be preferable (and is in no way racist or 
nationalist), to suggest that the Germanic-speaking rulers and aristocrats, 
whose successful armies were forging new ethnicities and new territorial units 
in sixth- and seventh-century Britain, Gaul, Italy, and Spain, may have shared 


of feud-centred law verges on perversity’. See also Wormald, Legal Culture, p. 42, no. 1. For a 
recent summary of the dangers of the nationalist foundations of nineteenth-century German 


scholarship, see Geary, The Myth of Nations, pp. 23-40. 

33 Lex Alamannorum, ed. by Lehmann, pp. 62-63: "Incipit Lex Alamannorum quae tem- 
poribus Hlodharii regis, una cum principibus suis, id sunt 33 episcopis et 34 ducibus et 72 
comitibus, vel cetero populo constituta est’. 

34 Concilia Galliae a. 511- a. 695, ed. by de Clercq, pp. 274-85 (p. 282). 

35 Lex Baiwariorum, prol., ed. by von Schwind, p. 198. Wormald (The Making of English 
Law, pp. 44-45) translates much of an improved version of the prologue. 
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primitive concepts of the role of feud in law and have begun to extend a pat- 
tern of compensation-payments — long exacted customarily within their own 
narrower military and social groupings — to the Christian populations which 
were being newly subjected to their rule and were in the process of adopting 
their particular identities. 

We also need to take note of the striking coincidences pointed out by 
Giorgio Ausenda in the order in which both Æthelberht’s Laws and the Edict 
of the Lombard king, Rothari, deal with injuries to the body. Both codes start 
with injuries to the head and work downwards, passing down the arm to the 
fingers, before returning to the chest and eventually down to the toes; both 
assign compensations for each injury, reckoned in gold ‘shillings’ or solidi 
respectively.?? Despite a few divergences in the list of the injured parts of the 
body — some of which may be a product of textual corruption — the gen- 
eral pattern is remarkably similar. To take just two examples: both codes start 
with two distinct levels of damage to the skull (Abt 36, 36. 1 [36-37]; Rot 
46, 47);" and then, when they reach the hand, both specify compensations 
for cutting off the thumb and then each finger in turn (Abt 54-59 [54-55]; 
Rot 63-67). What is the relationship between these two lawcodes? Rothari, 
of course, enacted his code at Pavia in the year 643, at least a generation after 
Ethelberht’s, but there is no indication that he had used Athelberht or any 
other ‘barbarian’ code as a model. His preamble makes clear that his Code 
was an attempt to consolidate and to emend existing law, so we might wonder 
whether unwritten Lombard custom could already have been familiar to the 
Gregorian missionaries and through them have influenced ZEthelberht's Laws. 
But that seems highly unlikely, given Pope Gregory I's difficult relations with 
‘the most unspeakable nation’ of the Lombards, who presented an acute mili- 
tary threat to Rome during his pontificate from both the north and the south.” 
The pope seems to have arranged on that account that Augustine and his com- 


36 See Ausenda's prepared contribution and table to the discussion of Lendinara, "Ihe 
Kentish Laws’, pp. 234-35. Rothari’s Code was edited by F. Bluhme, Leges Langobardorum, 
pp. 1-90; and with a parallel German translation in Die Gesetze der Langobarden, trans. by 
Beyerle, vol. 1: Edictus Rothari; there is an English translation in Drew, Lombard Laws, 
pp. 39-130. 

57 For a remarkable physiological interpretation of the two levels of the skull tabulature, 
see Oliver, ZEthelberht's and Alfred's Two Skulls’. 

38 Conveniently summarized in Markus, Gregory the Great and his World, pp. 97-107. 
The phrase nefandissimae gentis exercitus, previously used by Pope Pelagius II for the Lombards 
was twice repeated by Gregory (see Markus, Gregory the Great and his World, p. 98). 
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panions should sail directly from Rome to Provence at the start of their journey 
to Britain and thus avoid travel through the Lombard heartland in the Po val- 
ley. The missionaries who brought books and Scriptures in the Roman alpha- 
bet to King Athelberht’s Canterbury are therefore unlikely to have been suffi- 
ciently expert in Lombard customary law to have made it the basis for defining 
laws for the men of Kent. Conversely there is no reason to suppose that Rothari 
was complying with some unevidenced Merovingian pressure when his Edict 
was promulgated. The parallel enactments in the two codes may rather reflect 
widespread and ancient barbarian attitudes to violent personal injury and the 
comparable approaches of Germanic ruling groups at similar stages of ethnic 
formation and territorial establishment. 


Fines and Compensation Payments 


A fundamental feature of Äthelberht’s Laws, like the later seventh-century 
Kentish and West Saxon codes, is that the numerous payments specified are 
reckoned either in ‘shillings’ (scillingas) or in sceattas, whose relationship was 
such that one shilling was worth twenty sceattas.” As Grierson demonstrated 
a half-century ago,“ these are units of account representing weights of gold; 
they are not the names of coins of specific denominations, as early antiquarians 
had supposed. In the kingdom of Kent under ZEthelberht (c. 585-616 x 18) 
there was indeed either no native currency at all, or else only its first most tenta- 
tive beginnings in his later years. Archaeology has shown that Visigothic and 
Merovingian gold coins did reach Kent in small quantities in the fifth and sixth 
centuries; some ended up in hoards, some were provided with suspension loops 
to be hung on necklaces, which are predominantly found in the graves of sixth- 
century women; and a few were lost in use but have been recovered as individ- 
ual finds. As examples we may cite a fine Visigothic solidus of c. 480 excavated 
in Canterbury in 1994 and the rather more numerous finds of Merovingian 
tremissis, whose weight seems to have commonly been 20 Troy grains (i.e. bar- 
ley grains). That may have been the weight of the ‘shilling’ of the Kentish laws, 
and it certainly seems to have been adopted thereafter as a standard for the 


?? Abt 8 [3], 11-12 [5-6], 14 [8]. 16-29 [10-29], 33-74. 3 [33-75. 1], 77 [82], 81-82 
[88-89]. The relationship of sceatta to scilling is evident from the compensations for thumbs, 
fingers and their nails at twice the rate for toes and toenails in Abt 54-59, 70-71 [54, 55 and 
70-72. 1]. See Chadwick, Studies on Anglo-Saxon Institutions, pp. 7-20, 51-63. 


40 Grierson, ‘La function sociale de la monnaie. 
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majority of English coins of the seventh century." A few of the fines or com- 
pensations listed in Athelberht’s Laws may have been paid in whole or in part 
in such Merovingian or Visigothic imported coins; and as the seventh century 
progressed, such payments may increasingly have been made in issues struck in 
Kent. But it is also likely that many legal payments would either have been paid 
in gold objects (rings, jewellery, bowls, etc.) whose value could be reckoned 
in shillings and sceattas depending on their weight and purity, or in items of 
agricultural wealth — cattle, sheep, and pigs above all — whose value could 
likewise be expressed in terms of gold. 

In this context we should note that the evidence of the ‘pagan Anglo-Saxon’ 
cemeteries of Kent suggests that the kingdom was at its peak as a gold-rich soci- 
ety during the reign of King ZEthelberht. Though no royal or ‘princely’ burials 
have yet been excavated there to facilitate comparisons with Sutton Hoo or 
with the burial at Prittlewell (Essex), the rich gold and garnet brooches found 
in the graves of high-status Kentish women of the late sixth and early seventh 
century make the kingdom’s relative wealth very evident. Whilst that may 
reflect in part early exploitation of agricultural produce through Kent’s links 
to the Continent, it probably owed as much or more to the tribute exacted by 
ZEthelberht as overlord of all the Anglo-Saxon kingdoms south of the River 
Humber.” In the middle years of the seventh century, though the quantity of 
coins minted seems to have increased, the supply of gold available to the mon- 
eyers did not. Increasingly they mixed it with silver and Kentish coins (in par- 
allel with the contemporary Merovingian tremissis) became progressively less 
fine, falling from c. 50% to a very ‘pale gold’ of 15% or less. In the last quarter of 
the seventh century this coinage was replaced by a silver currency of similar size 
and weight, which remained the basic currency in England for three quarters of 
a century and seems to have been known from the start as ‘pennies’ (peningas, 


^! The hoard of early gold coins from Crondall (Hampshire) of c. 650, now in the 
Ashmolean Museum, Oxford, remains much the largest single find of early English gold coins. 
For modern interpretations, see Metcalf, Thrymsas and Sceattas, pp. 29-62, and Williams, "Ihe 
Circulation and Function of Coinage’ pp. 145-92, and Williams, ‘Anglo-Saxon Gold Coinage’. 
Both are more inclined than Grierson to interpret some of the earliest issues as currency, despite 
the prevalence of loops for their suspension on necklaces; see also Gannon, The Iconography of 
Early Anglo-Saxon Coinage, pp. 8-12. At present there seems to be little evidence that English 
gold coinage (as opposed to coin-jewellery) was produced before the reign of King Eadbald of 
Kent (616 x 618-40). But metal detecting is causing the evidence to change rapidly, and new 
finds are listed in the Corpus of Early Medieval Coin Finds. 


4 For recent archaeological surveys, see Welch, ‘Anglo-Saxon Kent to AD 800; pp. 223-30; 
and Brookes and Harrington, The Kingdom and People of Kent, pp. 69-92. 
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pendingas).? Unfortunately the mistaken term, sceattas, which had tradition- 
ally been used in numismatic scholarship, has continued to be used by some 
numismatists for these new silver coins. 

A definitive social and economic explanation of the seventh-century change 
to a silver currency remains to be found, but the discovery of the so-called 
‘Staffordshire Hoard’ — which contains over eleven kilograms of gold of high 
purity, mostly in the form of sword ornaments — shows that huge quantities 
of gold continued to be available to jewellers in the heart of Mercia, where the 
kings enjoyed military supremacy, at very much the same time as moneyers in 
the south-east — as also in Frisia and Merovingian Francia — were giving up 
the use of gold.^ It is likely that in later seventh- and early eighth-century Kent 
those obliged to make the payments of fines or compensations that /Ethelberht's 
Laws had detailed in shillings and sceattas would often actually have paid in 
silver ‘pennies. Exactly how many silver pennies came to be reckoned to the 
shilling in Kent is unknown. The conversion rate doubtless reflected in part 
the relative value of silver and gold, but may actually have been fixed in relation 
to a ‘pale gold’ in use there that was somewhat less debased than that used to 
determine either the West Saxon ‘shilling’ of four silver pence, or the Mercian 


‘shilling’ of five pence.? 


^ Grierson emphasized the introduction of the term ‘penny’ both in Ine 44. 1, 58-59, 69 
and in the biblical commentaries associated with Archbishop Theodore (d. 690), subsequently 
published by Bischoff and Lapidge, Biblical Commentaries, pp. 339, 396, 549, 554, 564. See 
also Hines, ‘Units of Account in Gold and Silver’ (and related ‘Erratum’), who attempts to 
identify very specific ratios of gold and silver from the fifth to the seventh century in Western 
Europe. 


44 The date of the deposit of the hoard remains uncertain, but the later seventh century 
seems increasingly probable. See Leahy and Bland, The Staffordshire Hoard, pp. 10-11; recent 
dating issues can be followed on the website: <http://www.staffordshirehoard.org.uk> 
[accessed 26 June 2014], following the directions from the right-hand panel on the front page. 


45 Bullough, ‘Anglo-Saxon Institutions, pp. 649-51, pointed out that the widely accepted 
conclusion of Chadwick, Studies on Anglo-Saxon Institutions, pp. 105-14, that the wergeld 
of the Kentish ceorl of one hundred shillings (Abt 24 [21]; Hl 3) was worth twice that of the 
West Saxon ceorl (two hundred shillings of four silver pence each) had been undermined by 
Grierson’s re-interpretation of the meanings of ‘shilling’ and sceatta; he suggested that parity 
in the status of freemen was much more likely and that the different Kentish figure may have 
reflected shillings of different numbers of silver pence. 
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The King and the Protection of the Free 


A fundamental point that emerges very clearly from Athelberht’s code is the 
important role of royal lordship. This appears most clearly in the clauses which 
specify a fine of fifty ‘shillings’ to the king in a series of circumstances where 
his lordship or protection was held to have been challenged or defied.“ Thus 
when the king summoned his retainers (/eode) to meet him, anyone doing ‘evil’ 
to them in some way had not only to pay them double compensation, but also 
50 shillings to the king (8); the same fine was incurred by anyone who killed 
someone on a kings estate (oz cyninges tune 11); or who breached the personal 
protection (mund) that the King had extended to certain categories or groups 
of people (14); or who lay with the king's maid[en] (16). Evidently there were 
significant profits within the judicial process for the king from the extension of 
his protection to particular groups and occasions. 
Much more surprising is clause 12: 


Gif man frigne mannan of sleahp . cyninge .L. scillinga to drihtinbeage. 
If someone slays a free man, 50 shillings to the king as lord-ring. 


This clause immediately follows 11, which had levied the same sum when a free- 
man had been killed on royal property, so the king seems here to be extending 
that protection to freemen anywhere. On the face of it, this would seem to be a 
supplementary assertion of royal lordship, rather than an expression of ancient 
responsibilities for the free peasantry of the kingdom. The use in 12 of a hapax 
legomenon, or unique word, for the fifty-shilling fine, dribtinbeage (‘lord-ring’), 
also hints that some special arrangement was indeed being enacted. In view of 
the importance of the gift of rings — whether of neck-, arm-, or finger-rings 
— as symbols of lordship and commitment in societies around the world from 
bronze-age times onward,** we may perhaps detect a hint that at some point 
in his reign King ZEthelberht had used some of his great wealth as an overlord 
to issue a gold ring to every free man in his kingdom. Some similar concern to 
protect the Kentish freemen seems to underlie a subsequent clause: 


46 Abt 8 [2], 11 [5], 12 [6], 16 [10]. 

47 Te seems likely that zzegdenman here means both a ‘maid’ in service in the king’s house- 
hold and a maiden, whose chastity was protected by the king. 

48 Mauss, The Gift, pp. 21-25; for a recent summary of the archaeology of increasing social 


differentiation in the later sixth century, see Scull, ‘Social Transactions, Gift Exchange and 


Power, pp. 851-53. 
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Gif frigman freum stelp .iii. gebete . 7 cyninge age pt wite . 7 ealle pa zhtan.” 


Ifa freeman steals from a free [man], he is to atone threefold and the king is to own 
that fine and all the possessions. 


We may legitimately suspect that the unspecified fine (wite) here was again the 
standard fifty shillings (as in 12), but now the king is also laying claim to all the 
chattels ofthe proven thief. Another hint that we can detect successive develop- 
ments in the king’s efforts to protect the class of free men or ceorls in Kentish 
society may be found in the code’s unique use of the term /eodgeld as the blood- 
price or wergeld, which was initially necessary to atone for the slaying of the 
king’s ambiht smið obbe laadrincman (‘officer, smith, or messenger")? The use of 
the compound leodgeld (‘retainer-money’) there suggests that these royal agents 
were among the king’s /eode, whom the king had previously sought to protect 
with the fifty-shilling fine when he had summoned them on his business (8). 

In general we need to note that Athelberht’s Laws include just two clauses 
(18-19) for offenses against a noble — in Kent termed an eor/ — but at least 
eleven (20-26, 28-32) for offences concerning the free ceorl.>! That may not 
indicate so much the relative importance of the noble and free classes at the 
end of the sixth century, but rather the level where Athelberht had particular 
concerns. But it is easy to understand why nineteenth- and early twentieth- 
century ‘Germanist historians should have been inclined to detect here sup- 
port for primitive Germanic freedom and for a relatively recent development of 
aristocratic wealth.” The fact that the eorlcund or gesithcund class appear more 
prominently in the later seventh-century Kentish codes appeared to support 
that analysis. But the analysis of the goods deposited in pagan Anglo-Saxon 


^ Abe 15 [9]. 


50 Abt 13 [7]. In view of the variability of word division in the Textus Roffensis there is no 
way of knowing whether ambiht smid was intended, as two separate nouns or as a compound 


noun (‘official-smith’). Leodgeld is also used subsequently in Abt 24 and 64 [21, 64]. 


>! Concern for ‘eorls’ in Abt 18-19 [13-14]; for ‘ceorls/freemen’ in 20-26 [15-25] and 
28-32 [28-32]. The disproportion could be reckoned even greater if subordinate enactments 
were each counted separately, or indeed if subsequent clauses 33-71 [33-72] were all held to 
concern offences against freemen, as seems to have been intended. 


>? Thus Grahn-Hoek, Die fränkische Oberschicht im 6 Jahrhundert, pp. 118-19, 137 
emphasized the absence of an aristocratic stratum in the sixty-five-title text of the Salic Law, 
but archaeologists and some social historians have been reluctant to deduce thence the absence 
of a hereditary aristocracy; see Bergengruen, Adel und Grundherrschaft im Merowingerreich, 
pp. 172-81; Irsigler, ‘On the Aristocratic Character’; James, The Origins of France, pp. 73-92. 
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cemeteries, suggests very clearly that it is in the later sixth century that clear dif- 
ferentials of disposable wealth appeared,” and in this light ZEthelberht's code 
may perhaps be best seen as an attempt to bolster in law a class that was already 
under pressure from the rise of aristocratic lords. 


Language and Composition 


The unique feature of /Ethelberht's Laws — in clear contrast to the earlier codes 
of the Visigoths, Burgundians, and Franks, or the later Lombard, Alemannic, 
Bavarian, and Ripuarian codes — is that they are written in the vernacular lan- 
guage, that is in Old English, not in Latin, and in this characteristic they were 
to be followed by all subsequent Anglo-Saxon codes. That choice of language 
would indeed be astonishing if /Ethelberht's code had been first written down 
by members of Pope Gregory's mission of Roman monks — as is usually sup- 
posed. Not only, as we have seen, were the only clauses to refer to the church a 
defiance of the pope's considered advice, but the missionaries are likely to have 
seen themselves as the bearers of Latin and Roman culture in a pagan, barbar- 
ian, and vernacular world. Had they therefore followed the earlier precedents 
of ecclesiastical advisers among the Franks, the Visigoths, or the Burgundians, 
they would have written King ZEthelberht's Laws in Latin. Indeed the noted 
Italian philologist of Old English, Patrizia Lendinara, dared to conjecture that 
his code might have first been written in Latin and only later translated into 
English.** Her suggestion, however, rests upon the presumption that the Laws 
were first written down by the Gregorian missionaries, and may be considered 
to founder upon the absence of any translated Latinisms in the extant text. Had 
ZEthelberht's code indeed been first written in Latin, we should surely expect 
the Church to have preserved it in that form; for the standing of the Christian 
priesthood in Kentish and English society depended upon its monopoly of 
Latin learning. We need also to bear in mind that the only hint that this code 
had actually been first written down by the Gregorian monks is the rubric in the 
Textus Roffensis claiming that these domas had been established ‘in Augustine’s 
day’ — a smaller claim in a rubric that has been seen to be of uncertain author- 


ity. 


55 See above nn. 42, 48. 


54 Lendinara, ‘The Kentish Laws’, p- 212. Note that even at the start of his reign the pagan 
Clovis had been warmly recommended by Bishop Remigius of Rheims to receive the (catholic 
and Latin) advice of the bishops of his realm; see Epistulae Austrasicae, ed. by Grundlach, no. 2. 
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In determining with a more open mind who might have first recorded 
ZExhelberht's code in writing, we need to note that the Roman alphabet was 
singularly ill-suited for writing the vernacular languages of the North and 
West Germanic groups. Old English was indeed one of the family of related 
Germanic languages to use sounds which speakers of late Latin or proto- 
Romance would have found difficult both to pronounce and to spell. In par- 
ticular the Roman missionaries would have had difficulty with: (1) the voiced 
and unvoiced dental fricative /0/, represented in modern English by ‘th’ in both 
front and back phonetic positions, (2) the labial spirant consonant represented 
in Modern English by ‘w, which likewise had no distinct letter in Latin, and 
(3) the front vowel, represented in Modern English by ‘a’ as in ‘hat, which was 
not distinguished from the back vowel ‘a’, as in ‘father’ In all these details, as 
Dickins famously asserted in 1932, runes ‘were vastly superior as an instrument 
for recording the sounds of Old English [...] to the latin alphabet? 

Runes would also, of course, have been superior for representing the sounds 
of Frankish, as spoken just across the English Channel from Kent. It is indeed 
highly instructive that Gregory of Tours tells us that King Chilperic I (561-84) 
introduced four additional letters to the alphabet in schools throughout 
his Neustrian kingdom and decreed that the texts of old books should have 
unsuitable letters erased with pumice stone and his new letters inserted in 
their place.” Gregory seems to have interpreted the first of these letters (very 
implausibly) as a Greek omega (Q); but he understood the others more reason- 
ably to represent the sounds z, th, and w. Gregory, who never lost an opportu- 
nity to criticize Chilperic, made no attempt to explain the king's purpose in 
decreeing this upgrading of school-books in his kingdom. He simply dismissed 
it as one of the king' foolish failures. Yet the manuscripts of the History of the 
Franks do attempt to depict the forms of Chilperic’s new letters and it is evi- 
dent that all four were in fact runic letters, i.e. those known in English as ger 
‘year’ (N = y), asc ‘ash’ (F = æ), born ‘thorn’ (P = th), and wynn ‘joy’ (P = w). 
Chilperic, who was lauded by Venantius Fortunatus as an accomplished Latin 
poet (though Gregory disagreed), cannot have supposed that his runic letters 


55 A. Campbell, O/d Englisb Grammar, $ 23-70; Hogg, 'Phonology and Morphology; 
pp. 73-79. 
56 Dickins, ‘A System of Transliteration, p. 15. 


57 Gregory of Tours, Decem libri historiarum, V. 44, ed. by Krusch and Levison, p. 254, 
with facsimiles of the letter-forms in different manuscripts on p. 255. 
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would serve any purpose in training young Neustrians to read Latin.°® They 
represented sounds that were not used in Latin (or in the proto-Romance 
ancestor of Modern French), or sounds where a Roman letter served perfectly 
well in Latin — as when was used as a consonant. The king’s new letters would 
not have been helpful for children learning how to read in Latin, since Latin 
schoolbooks are unlikely to have contained significant numbers of Frankish 
words or names, as to require runic letters. The new letters must surely rather 
have been intended for schoolbooks written in the language of the Franks but 
in the letters of the Roman alphabet. We may surely suspect therefore that 
Chilperic’s decree was an attempt to help children to learn to read Frankish. 
That may not have pleased those who wished primary education in the whole of 
Gaul to maintain a traditional Roman model, using books in Latin and lessons 
conducted exclusively in proto-Romance. Gregory of Tours’s critical comments 
show where his allegiance lay. 

Chilperic’s introduction of runic letters into books written in the Roman 
alphabet may well have become known in Kent. We certainly do not know 
how limited a background of literacy in runes there may have already been 
in pagan England; we currently have some twenty or so extant pre-Christian 
runic inscriptions on pots, on items of personal adornment and on weapons.” 
The assumption that runes were only ever used for very brief texts of the types 
there found, is challenged, a century and a half later, by the use of runes for the 
inscription of a version of the Dream of the Rood on the Ruthwell Cross.” There 
we find the sculptured figures of Old and New Testament figures associated on 
the front and back of the cross with Latin inscriptions in the Roman alphabet, 
but the sides used for inhabited plant-scrolls and for the representation of a 
text of one hundred and ten words of Old English poetry in runic letters. The 


58 There is a valuable brief discussion in Derolez, ‘Runic Literacy among the Anglo- 
Saxons’, pp. 429-32; for earlier discussions see Krusch, ‘Exkurs: Die neuen Buchstaben des 
Königs Chilperich’; and Sanders, ‘Die Buchstaben des Königs Chilperich’ 


5? We still lack a comprehensive corpus of English runic inscriptions; and metal-detected 
finds have now begun to increase the numbers. I owe to Dr David Parsons (pers. comm.) the 
information that his 1994 Ph.D. thesis surveyed the sixteen inscriptions then attributable to 
the fifth to seventh centuries. Hines, "Ihe Runic Inscriptions of Early Anglo-Saxon England 
listed eleven "legible texts' of that period, four illegible texts and five single runes or rune-like 
signs. 

60 The Ruthwell Cross, ed. by Cassidy; Ó Carragáin, "Ihe Ruthwell Crucifixion Poem’; 
for excellent photographs of the runic inscription, see Cumberland, ed. by Bailey and Cramp, 
plates 683-87. 
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unique survival of that text, and also the more problematic main runic text of 
perhaps fourteen words on the Bewcastle Cross,” are of course very evidently 
associated with a vigorous assertion of Christian teaching in stone, but they 
should at least cause us to wonder whether longer Old English texts might not 
have been inscribed in runes on wooden monuments or tablets in pre- Christian 
Kent. Ruthwell and Bewcastle use the Roman alphabet to elucidate sacred bib- 
lical images but runes for the vernacular texts. That distinction may indeed have 
been both fundamental and long-established by that time. Behind such stone 
crosses, after all, there were certainly several generations of wooden crosses, 
possibly similarly inscribed; and there may have been pagan totems before that. 

There is a curious parallel with the Scandinavian regional law-codes, which 
were first written down in the Roman alphabet in the late twelfth or early thir- 
teenth centuries but normally only survive in manuscripts of much later date. 
Yet from northern Sweden we do have the Forsa rune-ring, which has been pre- 
served because at least since the late sixteenth century it had hung upon the 
door of the parish church at Forsa in Hälsingaland. Yet it preserves a text in 
two hundred and nine runes of ninth-century form prescribing successive legal 
penalties, assessed in oxen and orar, for repairing damage done to the vi (‘hea- 
then sanctuary’) ‘as the people (liudir) had decreed and ratified according to 
the right [i.e. law] of the people (diudrétti). We therefore know that at least 
one legal decree ofa Scandinavian people had been recorded in writing in runes 
in pre-Christian times. In view of the suggestion made above that /Ethelberht's 
compensation-rates for the Church might have reflected existing compensa- 
tions for pagan priests, it is remarkable that this rune-ring, which does record 
legal protection for a heathen sanctuary (vi) should have been preserved in a 
new role seemingly protecting a Christian church.® The preservation of the 
text of this substantial legal decree in runes has only occurred because of its 


61 Page, ‘Bewcastle Cross’; Cumberland, ed. by Bailey and Cramp, pp. 12-22, 61-72. 


9? For a brief discussion in English, see Brink, ‘Law and Society; pp. 28-29 with reference 
to A. Liestol’s revised transcription; for pictures see «http://www.archeurope.com/index. 
php?page-forsa-rune-ring» [accessed 26 June 2014]. The ring has a diameter of 43 cm 
(17 inches). 


63 Tt should also be noted that ON vi is cognate with OE wih, weoh (heathen shrine), 
which underlies the place-name Wye (Kent, above, n. 26), and ON /iuóir with OE /eode as 
in ZEthelberht's laws and with the /eudes of Frankish sources. The original pagan function of 
the Forsa ring is uncertain; there are comparably large ring-brooches (perhaps for ceremonial 
wear), but the use of iron rather than precious metal and the runic text suggests that it might 
have been fixed to a sanctuary door. 
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exceptional context where the ring’s protection of the pagan sanctuary had 
been replaced by a similar role in the new religion’s local cult-site. This certainly 
gives us reason to question the common assumption that pagan Scandinavian 
law-making always remained unwritten and was only transmitted by oral tradi- 
tion. Indeed attention has recently been drawn to Swedish inscriptions on both 
bone and wood recording provincial legal decisions and enactments of the early 
ninth century, that is two centuries before the conversion to Christianity.™ Pre- 
Christian laws written in runes had little chance of preservation in the extant 
ecclesiastical manuscript collections of Scandinavian provincial laws from the 
thirteenth and later centuries. 

Returning then to the question of by whom and in what context the Laws 
of Athelberht were first written down, we have already noted that apart from 
clauses 1-5, there is no trace at all of Christian influence in his code and 
that these clauses themselves contradicted the specific instructions of Pope 
Gregory I. Moreover when the code turns to marital infidelity its prescription 
was one which the Christian missionaries might indeed have been reluctant to 
perpetuate in writing: 


Gif friman wid fries mannes wif geligep . his wergilde abicge. 7 oder wif his agenum 
sceatte begete . 7 dam oðrum at bam gebrenge.” 


Ifa freeman lies with a free man’s wife, he is to redeem [her] with his wergeld and 


to obtain another wife with his own wealth, and to bring [her] to the other [man] 


at home.“ 


There is, of course, much that is unhelpfully unspecific here; but the law’s 
acceptance that an adulterous liaison might be atoned first by payment of 
wergeld and then by the purchase by the adulterous freeman of a new wife for 
the injured party stands in remarkable contrast to Christian teaching on mar- 
riage, as it had had stood since the later writings of Augustine, and which was 
subsequently to be reinforced in the enactments of the code of King Wihtred.” 


64 Larssen, ‘Nordic Digraphia and Diglossia’ pp. 76, 81, 83-84. 

65 Abt 31 [31]. 

66 The grammar leaves doubt whether atonement is to be made with the male adulterer’s 
wergeld or with the offending wife's (as in the Lex Baiwariorum, VIII. 1), but the sentence's 
structure suggests that his refers to its subject, i.e. to the freeman, and this seems confirmed in 
Alf. 10; see Rivers, ‘Adultery in Early Anglo-Saxon Society. 

67 Wi 4-5 impose exile for foreigners, or excommunication for Kentishmen, for irregular 
unions, accompanied, if they desist, by compensation of one hundred or fifty shillings. For the 
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It is today widely accepted that Athelberht’s Laws consist of pre-Christian 
customary Kentish law, prefaced by some supplementary provisions protecting 
all the grades of clergy. But if, as is also normally supposed, that law had existed 
hitherto only as unwritten custom (preserved perhaps through the memories 
of tribal law-speakers), it seems astounding that the Gregorian missionaries 
should have failed to record ZEthelberht's code in their own written language, 
that is in the Latin of the Holy Scriptures they brought to Kent with them. 
Surely they would have been inclined to imitate the first codes of the ‘barbar- 
ian’ peoples through whose territories they had travelled through Gaul — the 
Visigoths, the Burgundians, and the Franks — by rendering the Kentish king’s 
laws into Latin, even if (like the earlier sixty-five-title Salic code) the great bulk 
of Athelberht’s enactments did not yet reflect much Christian influence. That 
the missionaries instead undertook the difficult task of rendering these laws 
in the Roman alphabet but in Old English could be explained by the supposi- 
tion that the laws were already known in written form, in runic letters. If the 
Christian missionaries were to succeed in replacing pagan priests as the proper 
custodians and interpreters of written law, Augustine and his companions 
would have needed to record the Kentish king’s code in the Latin alphabet 
(with its advantageous western European cultural contacts), but in the English 
language, as used in Kent in royal and aristocratic circles. Whether or not 
pre-Christian English laws had actually ever hitherto been written down, we 
should at least recognize that the proposition that pagan law should be equated 
with unwritten customary law is at best an uncertain hypothesis, whose force is 
limited by the accident that all our evidence for early medieval documents and 
laws in Kent derives from church archives. The analogy of later Scandinavian 
parallels suggests that it might be much wiser to allow that runes and pagan 
rune-masters may have determined much of the content of /thelberht’s Laws 
and have therefore influenced the distinctive character of subsequent English 
lawcodes far more than scholars have hitherto dared to imagine. 


wider patristic background, I am much indebted to Brooke, ‘Marriage in Christian History. 
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THE EARLIEST ENGLISH TEXTS? 
THE LANGUAGE OF THE 
KENTISH LAWS RECONSIDERED 


Carole Hough 


Introduction 


The Textus Roffensis (Strood, Medway Archive and Local Studies Centre, MS 
DRe/R1) is a key document for research in a range of fields, including the 
social, political, and religious history of the medieval period, palaeography, 
codicology, and Anglo-Saxon law. From the standpoint of historical linguis- 
tics, the iconic significance of the manuscript is that it preserves the earliest 
extended written texts in English. The law-code issued by King ZEthelberht of 
Kent sometime after the arrival of the Roman missionaries in 597,' and sup- 
plemented later in the seventh century by his successors Hlothhere, Eadric, and 
Wihtred,? marks the beginning of the recorded history of the English language, 
at the stage formerly known as Anglo-Saxon, but now more commonly referred 
to as Old English. These laws are uniquely preserved on folios 1-6 of Textus 
Roffensis. 


1 I have discussed the dating of /Ethelberht's law-code in ‘Legal and Documentary 
Writings, 170-73. 

? It is uncertain whether the laws that survive in the joint names of Hlothhere and Eadric 
were issued jointly, or represent an amalgamation of laws issued separately by each king. 
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Old English Dialects 


Throughout the Anglo-Saxon period from the fifth century to the Norman 
Conquest of 1066, Old English was not a single language but a range of vari- 
eties or dialects, traditionally grouped under the main headings of Anglian, 
West Saxon, and Kentish. It has often been pointed out that these are political 
rather than linguistic divisions, and that the linguistic situation is one of over- 
lapping isoglosses rather than of fixed boundaries. Campbell’s statement that ‘it 
is not possible to draw a dialect map of England in the Old English period” 
has been echoed many times over the last fifty years.* 

Even within a single area, different groups of speakers may have different idi- 
olects. Seebold suggests that there were three separate dialectal strata in early 
Kent: a Kentish Mercian official language spoken at court during the Mercian 
hegemony, a Kentish West Saxon official language which subsequently replaced 
it, and a Jutish Kentish spoken by the ordinary people.’ His views have been stren- 
uously challenged, particularly with regard to the putative category of ‘Kentish 
Mercian?‘ but some measure of sociolinguistic variation would be unsurprising. 

There has been much discussion as to whether the dialectal variations in 
Old English derive from the different groups of speakers from the continen- 
tal homelands, or developed after their arrival in Britain. The traditional view 
favours later development, at least as regards grammatical and phonological 
variations:” 


[W ]hile there is no objection to the designation of the two main Old English dia- 
lect types as Anglian and West Saxon, the distinctions between them mostly devel- 
oped in England, owing to the considerable isolation of the various parts of the 
country from one another in early times. Similarly, the differentiation of Kentish 
from other dialects is due to the isolation of the area rather than to the descent of 
the inhabitants from the Jutes.? 


? Campbell, Old English Grammar, p. 10. 

^ It has been challenged by Kitson, "Ihe Nature of Old English Dialect Distributions, 
who argues that 'the supposed impossibility of Old English dialect mapping is an illusion of 
scholarship' (p. 46). However, his own solution is to present not one map but a number of 
separate ones, each relating to individual isoglosses. 

> Seebold, ‘Was ist jütisch? Was ist kentisch?'; Seebold, ‘Kentish — and Old English 
Texts from Kenr’. 

6 See for instance Kitson, ‘On Margins of Error’, p. 224. 

» Campbell, O/d English Grammar, p. 3 n. 7, notes: "The special problems of vocabulary 


lie rather outside the scope of a grammar. 


* Campbell, Old English Grammar, pp. 3-4. 
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Similarly, Crowley states firmly that: 


In the genesis of the Old English dialects, post-migration factors appear to have 
been more important than pre-migration factors. For the most part, the dialects 
were not brought over from the continent.’ 


On the other hand, Samuels argues for a pre-migration origin for such distinctions: 


The correspondences [...] between Anglian and Old Norse or Gothic on the one 
hand and between West Saxon and Old Frisian or Old Saxon on the other pro- 
vide unassailable evidence that some of the differences between Anglian and West 
Saxon go back to a period on the Continent when the Angles dwelt north of the 
Saxons.!° 


Differences in vocabulary are generally considered more likely to date from 
before the settlements, raising the possibility of separate isoglosses for phonol- 
ogy and lexis: 


[T]he least that can be concluded from modern data is that there is no a priori 
expectation that patterns of word distribution in a language should be identical 
with phonetic ones. This disjunction is reinforced by the apparent fact that pho- 
netic differences between Old English dialects mostly result from sound-changes 
that began in this island, but most of the vocabulary was already in the language 
before the migration." 


The position is thus highly complex, with the notion of overlapping isoglosses 
applying not only to geographical areas, but to levels of language. 


Sources of Evidence 


The majority of the evidence is for West Saxon, subdivided chronologically 
into Early West Saxon and Late West Saxon, and for Anglian, subdivided geo- 
graphically into Mercian and Northumbrian. There are few sources for Kentish, 
and those that survive tend, as Kitson points out, to present a mixture of forms 
paralleled in much of the other textual material from the Anglo-Saxon period: 


Many “West Saxon’ texts have some ‘Anglian’ features, and vice versa, and many of the 
texts with ‘Kentish’ features combine them with one or both of the other two. [...] 


2 Crowley, “The Study of Old English Dialects, p. 97. 
10 Samuels, ‘Kent and the Low Countries’ p.6. 
11 Kitson, Nature of Old English Dialect Distributions’ p. 44. 


140 Carole Hough 


[D]ialects are not homogeneous any more than whole languages are, and the con- 
trast between dialects is often expressed in the proportions of forms in use in dif- 
ferent places.” 


The two poems known as Kentish Hymn and Kentish Psalm, preserved in the 
tenth-century manuscript BL, MS Cotton Vespasian D. vi,? are both gener- 
ally taken to represent a mixed dialect.'* Another important source are the 
Kentish glosses to Proverbs in the same manuscript,” arguably a more reliable 
guide to late Kentish, although Toon states that it shows a marked West Saxon 
influence*!6 Earlier than these are ninth-century charters, where the nature and 
extent of Mercian influence has been much debated, and the ninth-century 
Codex Aureus inscription from neighbouring Surrey." 

The onomastic corpus is another a key resource, offering a large data-set 
of closely localizable material. Place-name evidence assembled for the Middle 
English period suggests phonological differences in the development of the 
same sound in north and south Kent, with the northern parts possibly being 
more open to innovating influences for socioeconomic reasons." 

Taken in conjunction with evidence from Middle English dialectology, 
these sources make it possible to reconstruct some aspects of early Kentish, as 
discussed below (in sections ‘Phonological Approaches; ‘Lexical Approaches; 
and ‘Grammatical Approaches’). However, there are many areas of uncertainty, 
amounting to linguistic black holes. In this context, any evidence preserved in 
the Kentish law-codes either for early stages of the Old English language in gen- 
eral, or for the Old Kentish dialect in particular, is crucial. Hence these texts are 
of immense importance not only for the history of English law and of English 
social and religious structures, but for the history of the English language. 


12 Kitson, Nature of Old English Dialect Distributions, pp. 43-44. 


15 The edition used for both texts in this paper is The Anglo-Saxon Minor Poems, ed. by 
Dobbie. 


14 However, Smith, Old English, p. 140, describes the Kentish Psalm as ‘a good witness for 
written Kentish of its period. 


15 The edition used for this paper is Zupitza, 'Kentische Glossen* 
16 Toon, The Politics of Early Old English Sound Change, p. 96. 
17 The Codex Aureus (Stockholm, Kungl. Biblioteket, A. 135) is a mid-eighth-century 


illuminated Latin Bible, with a vernacular inscription on folio 11 recording the ransom of the 
manuscript from a Viking army by Ealdorman Alfred of Surrey and his wife Werburh. 

18 Diaz, A Two-fold Development” The English Place-Name Survey has not yet covered 
Kent, but the Kent Survey is currently in progress under the editorship of Dr Paul Cullen. 
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The Kentish Laws 


That, at any rate, is an optimistic view of the situation. Since the Textus 
Roffensis is datable to the early 1120s,'? more than five centuries after the death 
of /Ethelberht, it has always been recognized as uncertain how close the surviv- 
ing version is to the original Kentish text. The folios on which the first three 
law-codes are written have long been a happy hunting ground for early letter- 
forms, early spellings, early grammar, and early lexis that might throw light on 
the question. Palaeographic and linguistic archaisms have each been examined 
in recent studies.” These will largely be left aside here, not because they are 
unimportant, but because they have been canvassed before. The purpose of this 
paper is to examine a different piece of the jigsaw by focusing on dialectal issues 
that have received comparatively little attention. 

The reason they have received little attention is because it has been consid- 
ered axiomatic that the original text of the Kentish laws was Kentish, with other 
dialectal markers being later accretions. In recent years, however, the ground 
has shifted, with doubts being raised as to whether an original Kentish text ever 
existed. An important and influential paper by Lendinara argues that the lan- 
guage of the laws is a mixture of West Saxon and Anglian, with no distinctively 
Kentish features.”' She accounts for this by suggesting that an original Anglian 
text was subsequently re-written in West Saxon. Indeed, she considers it more 
likely that the putative Anglian version was translated from a Latin than from 
a Kentish original: 


If we analyse the lexicon of the Kentish laws, looking for its dialectal components, 
we obtain some striking results which suggests a re-writing (of originally Kentish 
laws) in an Anglian dialect, followed by a further re-writing in West Saxon. There 
is no proof for the existence of a ‘Kentish version’ and we might even surmise that 
it was in Anglian that the three law-codes were written for the first time (or trans- 
lated from the Latin [...]); a supposition confirmed by the large role played by 
Anglian, presumably Mercian, in Kent.” 


DA fourteenth-century colophon on the first folio states that it was made ‘per’ Bishop 
Ernulf (d. 1124). 


20 Palaeographic archaisms are discussed in Hough, "Palaeographical Evidence’. Linguistic 
archaisms are discussed in Oliver, Tbe Beginnings of English Law, pp. 25-34. 


?! Lendinara, "Ihe Kentish Laws’. 


22 Lendinara, "Ihe Kentish Laws) p.218. 
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All the other Germanic laws were issued in Latin,” and although Bede (Eccle- 
siastical History of the English People, II. 5) explicitly states that those of 
ZEthelberht were written in English,” this is evidence for the version available 
to him in the eighth century, not for an early seventh-century original. 

Lendinara’s argument has dating as well as dialectal implications. If the laws 
of Athelberht and his successors were first issued in Latin, we would look in 
vain for features of seventh-century Old English; while if they were first writ- 
ten in Anglian, or first translated from Latin into Anglian, there would be no 
signs of Kentish. A corollary of this argument is that an absence of early Kentish 
features could no longer be taken to undermine the integrity of the extant text. 

It is not disputed that the laws survive in a mixed dialect, as with much Old 
English textual material. For instance, there is variation between <o> and <a> 
before nasal consonants, a diagnostic feature for Anglian as opposed to non- 
Anglian dialects.” A similar variation in the early charters has been controver- 
sially linked to the rise and fall of Mercian political power.” Within the laws, 
there is a strong preponderance of <a> spellings.” This is broadly in line with 
the evidence of Kentish Glosses, where sixteen <o> spellings appear alongside 
twenty-nine <a> spellings." 

There is, however, a difference in that individual words are spelled consist- 
ently in Kentish Glosses, whereas even within individual law-codes, the same 
words appear in different spellings. Abt 1 and Abt 28, for instance, have feoh, 


ZN possible exception is represented by the Frankish glosses found in some manuscripts 
of Salic law, but as Lendinara, “Ihe Kentish Laws; p. 211 n. 2, observes, the origin of these so- 
called Malberg glosses ‘is still an open question. 


24 ‘Qui inter cetera bona quae genti suae consulendo conferebat, etiam decreta illi iudi- 
ciorum iuxta exempla Romanorum cum consilio sapientium constituit; quae conscripta 
Anglorum sermone hactenus habentur et obseruantur ab ea. (‘Among other benefits which he 
conferred upon the race under his care, he established with the advice of his counsellors a code 
of laws after the Roman manner. These are written in English and are still kept and observed by 


the people?) Bede, HE, pp. 150-51. 
25 See for instance Toon, ‘Old English Dialects’, p. 430. 


26 Toon, The Politics of Early Old English Sound Change. Some criticisms of Toon’s 
approach are presented by Lowe, ‘On the Plausibility* 


77 Te is difficult to give actual figures as the scribe makes many linguistic alterations towards 
the beginning ofthe manuscript, including changes of «o» to «a». 'Some of these erasures may 
have been due to the correction of mistakes but the probability that most of them are the result 
of linguistic alterations is strengthened by the fact that most of them are on fols 1-37" (Textus 
Roffensis, ed. by Peter Sawyer, 1, 14). 


?* Toon, The Politics of Early Old English Sound Change, pp. 95-96. 
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‘property, while Abt 81 has froh, and there is a similar variation between the 
pronominal forms hiora and heora in Wihtred’s code.” But the same evidence 
can be interpreted in different ways. Lendinara takes heora in Wi 1 and else- 
where to be the Late West Saxon form of the genitive plural, with bora in Wi 4 
as the Early West Saxon form.? However, the «eo» spelling also occurs in the 
ninth-century Mercian gloss to the Vespasian Psalter,*! while the «io» spelling 
is found in the Kentish Glosses to Proverbs.? An alternative explanation might 
therefore be that the occurrence of both forms in the Kentish laws testifies not 
to a chronological range of West Saxon spellings, but to a mixture of Anglian 
and Kentish forms. 

A further possibility is that the variation may reflect a chronological range 
of Kentish forms. The raising of the first segment of [eo] diphthongs, repre- 
sented orthographically by the digraph «io» replacing «eo», is a Kentish 
sound change.? Perhaps therefore the «eo» spellings here and elsewhere in 
the law-codes reflect an early stage of Kentish preceding the sound change, and 
the «io» spellings a later stage postdating it. Any reading of the evidence sees 
later forms being introduced as the laws are recopied, but whether this recopy- 
ing was from Early West Saxon into Late West Saxon, or from early Kentish 
into late Kentish, remains uncertain. 

In other respects, too, even long established interpretations may be open to 
challenge. The rubric to £thelberht’s code, ‘Pis syndon pa domas, pe Æðelbirht 
cyning asette on Agustinus dege’ (“These are the laws that King ZEthelberht 
established in the time of Augustine’), is generally considered not to be origi- 
nal, partly on the grounds that the phrase ‘on Agustinus dege’ (‘in the time of 
Augustine’) dates it to after Augustine’s death. This is a pragmatic assumption, 
based on the intuition that such a phrase would only be used retrospectively, as 
in Present-Day English. Discussing the use of the phrase ‘on his dagum' (‘in his 
time’) in the prose preface to the Alfredian Boethius, however, Godden dem- 
onstrates that in Old English it could be applied to someone still alive, as with a 
reference to King Athelred by the homilist Ælfric.” I have suggested on other 


> All quotations from the law-codes are from GA, as are chapter numbers. 
30 Lendinara, "Ihe Kentish Laws’, p.218. 

?! Campbell, Old English Grammar, p. 289. 

32 Zupitza, 'Kentische Glossen’, ll 161 and 312. 

>> Campbell, Old English Grammar, p. 126. 

34 See for instance GA, 111, 3-4. 


55 Godden, ‘Did King Alfred Write Anything?) p. 16. 
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grounds that the rubric was composed by the Textus Roffensis scribe himself, 
but the evidence for this is lexical and palaeographical, not pragmatic.?é 

Not only has there been a sea-change in approaches to the language of the 
Kentish laws, but work on the Kentish dialect itself has also overturned some of 
the established ideas. This work in turn may have a bearing on how the evidence 
is interpreted. It is necessary at this point to review some of the recent work on 
Old English dialectology in general, and on the Kentish dialect in particular, in 
order to revisit the evidence for the linguistic origins of the Kentish laws. 


Phonological Approaches 
There are three main approaches to the study of Old English dialectology. 


One focuses on phonology, another on lexis, and the third on grammar. We 
shall consider each of these in turn. The obvious starting-place is phonology, 
partly because this is where the most distinctive differences have been identi- 
fied between Kentish and other varieties of Old English, and partly because it 
is also where some of the most important revisionist thinking has taken place 
in recent years. It is widely recognized that Kentish is a highly innovative dia- 
lect, with many changes between the putative date of the law-codes and the 
period from which most evidence survives." I wish to suggest that instances of 
what have appeared to be diatopic variation between different dialects of Old 
English may alternatively be accounted for in terms of diachronic variation 
between different stages of Kentish. 

One of the major dividing lines between different dialects of Old English 
is the reflex of Primitive Germanic & — often referred to as &'. Except before 
nasal consonants, where it becomes ð, it remains as @ in West Saxon, but is 
raised to é in the Anglian dialects. Traditionally, Kentish has been regarded 
alongside Anglian as an é-dialect, on the basis of the available sources from 
the late Old English period. This is the view expressed by Crowley, following 


Campbell and other early grammarians: 


One of the oldest dialectal features, and one of the most important for distinguish- 
ing the Saxon dialects from other dialects, is the reflex & for Germanic &. In the 
stressed vowels of certain words and suffixes of Old English, West Saxon texts show 
the phoneme /@/ where all the other known dialects show /é/.** 


36 Hough, ‘Palaeographical Evidence’, pp. 68-71. 


37 For instance, Colman, ‘Kentish Old English <b>/<B>‘ p. 191, notes that ‘Kentish as a 
whole is characterized by innovations. 


38 Crowley, “The Study of Old English Dialects’ p. 105. 
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Hogg, however, argues strongly that the development to e evidenced in late 
Kentish results from a ninth-century sound change, so that early Kentish was 
another &-dialect, like West Saxon: 


Kentish is much closer to West Saxon dialects than is sometimes supposed, for 
until the locally-restricted change of Kentish Raising comes into play Kentish falls 
on the West Saxon side of the €/é isogloss.” 


This affects the interpretation of forms such as ber and der in Abt 2 and 3: 


Abt 2. Gif cyning his leode to him gehatep, 7 heom mon par yfel gedo, IIböte 7 


cyninge L scillinga.*? 


Abt 3. Gif cyning et mannes ham drincep, 7 der man lyswes hwet gedo, twibote 
gebete.*! 


On the traditional view of Kentish as an é-dialect, these, and many comparable 
spellings throughout the Kentish laws, could only be regarded as West Saxon 
forms. On the current view of Kentish as an &-dialect, though, they may well 
be Kentish forms. Importantly, there is a further corollary. If they are Kentish 
forms, they must pre-date the sound change that led to the raising of € to é in 
the ninth century. This reading of the evidence would appear to indicate an 
early exemplar of the laws written in Kentish. 

Other spellings are unequivocally late Kentish. One of the most distinc- 
tive and widely recognized features of the Kentish dialect is the merging of all 
front vowels except /i/ with /e/ by the tenth century.” This means that words 
spelled with «e» or «y» in other varieties of Old English are spelled with «e» 
in Kentish, while Kentish texts — and only Kentish texts — also show back 
spellings in which «2» or «y» occur for etymological «e». It is significant that 
out of around seventy occurrences of the verb be-weddian (‘to betroth’) in the 


39 Hogg, ‘On the Impossibility, pp. 196-97. 


40 Tf the king summons his people to him, and anyone does harm to them there, two-fold 
compensation and fifty shillings to the king’. 

P y g 8 

4 € . . . . » . 
41 TF the king is being entertained on someone's estate, and anyone commits an act of 
violence there, he is to pay two-fold compensation’ This interpretation of Abt 3 is proposed in 


Hough, "Two Kentish Laws’ p. 562. 

? Campbell, Old English Grammar, pp. 122-24; Hogg, A Grammar of Old English, 
pp. 207-10. Anderson, “The Great KEntish Collapse’ revisits the motivation for the changes, 
demonstrating that although the merger occurred independently for each vowel, it represented 
aunitary development. 
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Dictionary of Old English, the only spelling with <wyd> is an occurrence of 
bewyddod in Abt 83.9 Other examples both of merging and of back spellings 
occur throughout the Kentish laws, as in the Prologue to the laws of Hlothhere 
and Eadric, where the phrase hyr efter (‘here after’) shows on the one hand a 
back spelling of «y» for «e», and on the other the merger of «e» with «e». 
So too, out of twelve spellings of the name of Bishop Gefmund recorded in the 
Prosopography of Anglo-Saxon England database, Gybmund in the Prologue to 
the laws of Wihtred is the only one to have the back spelling of «y» for «e». 
Such forms can only be accounted for in terms of phonological changes within 
the Kentish dialect. Equally clearly, they could not occur until after the merger 
of vowels during the eighth or ninth centuries. The back spellings would there- 
fore appear to be attributable to Kentish scribes of the ninth or tenth century 
onwards. 

Most attempts to reconstruct the phonology of Old English are based on 
a presumed relationship between sound and spelling, such that orthography 
to some extent represents pronunciation, and changes in orthography to some 
extent represent changes in pronunciation. There has been much discussion of 
factors that might compromise this relationship. One is the medium of trans- 
mission, which may impose constraints on presentation;? another, the role of 
orthographic regulation in material produced by a central administration, such 
as coinage and charters.“ Particularly problematic is the evidence of the char- 
ters issued during and after the period of political dominance of Mercia over 
Kent, which are among the earliest potential evidence for the Kentish dialect. 
Controversial issues are whether orthographic developments in the charters 
reflect linguistic changes or different spelling conventions, and whether the 
Mercian language was emulated in Kent as a symbol of prestige, or avoided as a 
symbol of oppression." 


9 Dictionary of Old English A-G, version 2. 0. CD-ROM, April 2008, s. v. be-weddian. 
^^ Prosopography of Anglo-Saxon England (Gebmund 1). 

45 See for instance Anderson and Colman, Non-Rectilinear Name-Forms’ 

46 See for instance Smart, ‘Variation between #thel- and gel”. 


47 Toon, The Politics of Early Old English Sound Change, argues for the former, making a case 
that ‘Mercian political domination could effect linguistic change in Kent’ (p. 118). Colman, 
‘Kentish Old English <b>/<B>’ (p. 191), draws attention to the element of speculation in 
attributing motives to Kentish speakers, and speculates in turn that ‘One could well understand 
an attitude of defiance on the part of at least some Kentish speakers: a defiance manifested by a 
retention well into the ninth century of a conservative feature of their accent that distinguished 
them from Mercians’. 
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Again the same evidence can be interpreted in different ways. A spelling 
often regarded as archaic is the use of <b> rather than <f> for the voiced labial 
fricative, as again in the form Gybmund for the name of Bishop Gefmund in 
the Prologue to Wihtred’s laws in Textus Roffensis.* Spellings with <b> are also 
found in the charters, where they are often taken to be archaic spellings unre- 
lated to contemporary phonology. According to Hogg, for instance: 


<b> in this usage disappeared by about 800, except that it is found alongside <f> in 
several ninth-century Kentish charters, where it is likely to have been an archaising 
convention on the part of the scribes at Canterbury.” 


On this reading of the evidence, then, the «b» spelling in the laws would be 
genuinely archaic, reflecting an exemplar dating from before about 800. Most 
recently, however, using data from moneyers’ names on early Anglo-Saxon 
coins, Colman has argued that the «b» spellings in the charters are a genuine 
reflection of ninth-century Kentish phonology.” If this argument is correct, it 
raises the possibility that the same graph in the Prologue to Wihtred’s laws may 
not be archaic but ninth-century Kentish. What seems clear, though, is that it 
is either early or Kentish — or both. The evidence cannot be accounted for in 
terms of a non-Kentish, non-archaic exemplar. 

Something similar applies to other ambiguous forms. The occasional use of 
«d» rather than «p» or «à» for the dental fricative, as with widobane (‘col- 
larbone’) in Abt 52, is usually taken to be an archaic spelling?! This is fully 
possible, but it may be relevant that Samuels notes the use of «d» for [th] in 
Middle Kentish,” again raising the possibility that an apparently archaic graph 
may reflect actual pronunciation. Also generally regarded as archaic is the occa- 
sional use of «z» in unaccented syllables, as with the genitive singular form 
ceorles in Abt 25. This is a historically accurate spelling, predating the stage 
of Old English when all front vowels in unaccented syllables fall together in a 
sound written as «e», but alternatively «2» here could be accounted for as the 
characteristically Kentish back-spelling of <e>. 


48 Four of the other spellings in the Prosopography of Anglo-Saxon England database also 
have <b>. These are from Bede’s HE (731), S 17 (696), S 53 (692) and the Liber Vitae of the 
New Minster, Winchester (names entered in 1031). 


a Hogg, ‘Phonology and Morphology’ p. 77. 
°° Colman, ‘Kentish Old English «b»/«B»* 
>! As for instance by Oliver, The Beginnings of English Law, pp. 26-27. 


52 Samuels, ‘Kent and the Low Countries’, p.11. 
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It may be significant that a similar genitive singular in «e» occurs in ch. 11 
of the laws of Hlothhere and Eadric. Oliver suggests that the exemplar for this 
law-code was more modernized than the exemplar(s) for the other two, with 
this single genitive form being the only unambiguous archaism.” If even this 
could conceivably represent a later back-spelling, so that the single archaism 
disappears, it might strengthen the case for separate exemplars — a case that I 
believe is also supported by palaeographical evidence.” 

In sum, I am not suggesting that every aspect of the phonology of the three 
law-codes preserved on the first six folios of Textus Roffensis can be explained 
in terms of potentially Kentish forms. However, I do suggest that a higher pro- 
portion of them than has previously been recognized are consistent with the 
Kentish variety of Old English. Whereas there is undoubtedly an admixture 
of Anglian forms, it seems to me that in light of the current state of knowledge 
regarding early stages of Kentish — in particular, the overturning of Kentish as 
an é-dialect — many of the forms previously taken to be West Saxon may alter- 
natively be explained as Kentish. 


Lexical Approaches 


As with much work on Old English dialectology, Lendinara’s approach is based 
on the use of word geography to identify lexical items whose distribution in the 
extant corpus of Old English is restricted to texts of known Anglian or West 
Saxon provenance. Thus some words are taken to be Anglian, while others are 
taken to be West Saxon: 


The Anglian component of the three Kentish laws is evident, as far as their lexi- 
con is concerned [...] Among the (lexical) Anglian features we find /eafness, ‘per- 
mission’; hreow, ‘sorrow’ (a rare word in West Saxon, which prefers dedbét and 
(be)hreowsung), gestlipness, ‘hospitality’ (vs. West Saxon cumlidness); ambihtsmid, 


55 Oliver, The Beginnings of English Law, p. 29. 


54 I have previously (‘Palaeographical Evidence’, p. 72) drawn attention to the occurrence 
of Uncial r in the laws of Wihtred (x 6) and of Hlothhere and Eadric (x 8) but not in those 
of Æthelberht, and to the occurrence of curving y in Äthelberht’s laws (x 25) but not in 
Wihtred's and only once in Hlothhere and Eadric’s. This led me to suggest that ZEthelberht's 
code might have been transmitted separately from the other two. However, I subsequently 
established that the proportion of numerals to words is 94.596 in /Ethelberht's laws and 100% 
in those of Wihtred, but only 57.996 in those of Hlothhere and Eadric, leading me to the 
revised conclusion that 'at some point the second series was written down independently of the 
other two’ (Hough, ‘Numbers in Manuscripts, p. 128). 
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‘court-smith’ (an Anglian word, as well as arzbeht and the other compounds); 
&lcor, ‘elsewhere’ (vs. West Saxon elles). [...] On the other hand the Kentish laws 
are marked by several West Saxon features, such as the use of bäzan, ‘without’ (West 
Saxon) and not of nemne, nymóe (Anglian); of mete, food’ (West Saxon) and not 
of symbel (Anglian) and of hrape, ‘quick’ (West Saxon), which replaced recen in the 
more West-Saxonized manuscripts of the translation of the Dialogues of Gregory 


the Great (MS C).5 


There are several potential problems with this approach as regards the Kentish 
laws. Firstly, the majority of the evidence dates from much later than the sev- 
enth century, and words that survived only in a particular dialect area may 
originally have been more widespread. Secondly, whereas it is certainly possible 
to differentiate between Anglian and West Saxon lexis during the later period, 
Kentish terms are more difficult to identify due to the relative paucity of the 
available source material. Unless the speakers of Kentish had a remarkably lim- 
ited vocabulary, they must have shared a number of lexical items with speakers 
of other varieties of Old English. Hence the terms designated as Anglian or 
West Saxon might more circumspectly be described as non-West Saxon and 
non-Anglian. OE baton, for instance, occurs three times in Kentish Glosses,’ 
so it is difficult to see how it can be considered not to be a Kentish term. 

Something similar applies to the use of the preposition iz or oz. Lendinara 
observes: 


The use of the preposition i, ‘in’ or ‘on’, isa commonly accepted dialectal test. The 
Kentish laws yield the following picture: in (Anglian) x 17 vs. oz (West Saxon) 
x 5. This means that the texts, if originally written in Kentish, underwent a total 
anglianization, followed by a partial de-anglianization at the hands of West Saxon 
scribes.” 


Again, the test is to differentiate Anglian from West Saxon dialects. It is false 
logic to go on from this to claim that the admixture of seventeen occurrences 
of in and five of on in the Kentish laws means that the original texts must have 
been translated into two other dialects. It means nothing of the sort. It means 
that we need to find out which preposition was used in Kentish. 


55 Lendinara, "The Kentish Laws’, p.218. 
56 Zupitza, 'Kentische Glossen; ll 72, 528, 710. 
57 Lendinara, "The Kentish Laws, p.218. 
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The Kentish Glosses have two occurrences of iz, and twenty-eight occur- 
rences of on.’ The Kentish Hymn has one occurrence of in, and nine of oz. 
The Kentish Psalm has five occurrences of in, and nine of on. Taken together, 
these appear to indicate that the form of the preposition in Kentish was oz, so 
that whereas the predominance of iz in the law-codes may well reflect Anglian 
influence, occurrences of on need not be West Saxon. As with the phonological 
evidence, the Anglian features are confirmed, whereas those previously taken to 
be West Saxon may alternatively be Kentish. 

Thirdly, the picture is much more complex than is implied by a clear-cut dis- 
tinction between different varieties of Old English, whether this is a binary dis- 
tinction between Anglian and West Saxon, or a three-fold distinction between 
Anglian, West Saxon, and Kentish. Both modern and early dialectologists have 
stressed the existence of overlapping groups of isoglosses. Key evidence for Old 
English is provided by the boundary clauses to Anglo-Saxon charters, some of 
which are preserved in the second part of Textus Roffensis. These provide a large 
and closely localizable data-set which has formed the basis of several major stud- 
ies by Kitson.” Particularly relevant here is his 1995 paper, where he maps the 
occurrence of nouns and prepositions in boundary markers in order to establish 
much more detailed distributions for individual terms. For instance, his map 
of dominant point prepositions (those expressing ‘to’ a point feature) shows a 
more complex relationship between in, oz, and other terms than has previously 
been recognized, but confirms that oz predominates in the south east. His 
map of subordinate point prepositions, expressing the meaning ‘from, is simi- 
larly complex, but shows a predominance of fram in Kent.?' The Kentish laws 
have three occurrences of of, and none of fram (Abt 23, Wi 3, Wi 4), which is 
not quite what we would expect from this. It is, however, consistent with the 
evidence of Kentish Glosses, where of substantially outnumbers fram. 

A fourth caveat is that the legal register may cut across dialect boundaries. 
Hence whereas Lendinara, citing research by Büchner, identifies the use of 


38 Zupitza, ‘Kentische Glossen’, counts eight occurrences up to line 301; others appear in 
lines 356, 466, 494, 517, 532, 615, 619, 664, 707, 736, 765, 785, 812, 980, 992, 1033, 1096, 
1099, 1112, 1177. There are also seven occurrences of oz as an adverb, which are not included 
in these figures. 


5? 'These include Kitson, ‘Geographical Variation in Old English Prepositions’; Kitson, 
"Ihe Nature of Old English Dialect Distributions’; and Kitson, ‘On Margins of Error’. 


60 Kitson, “Ihe Nature of Old English Dialect Distributions, map 17. 
61 Kitson, "The Nature of Old English Dialect Distributions, map 19. 


62 Büchner, Vier altenglische Bezeichnungen. 
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the term scyld rather than gylt as an Early West Saxon or Anglian feature, 
Richards has established that scy/d and other terms form part of the standard 
legal vocabulary used throughout the Old English law-codes: 


Words indicating ‘guilt’ ‘sin, and ‘offense’ in the laws form a striking pattern that 
again suggests a traditional vocabulary for legal statements. With the exception of 
misdeda, which appears several times in the codes of Athelred and Cnut, syzze is 
the ecclesiastical term in the laws. Otherwise, scyld and scy/dig, meaning ‘offense’ 
and ‘guilty, predominate from the time of the Kentish laws through the codes of 
Cnut. Gylt, the Winchester preference over scyld, occurs in four instances: in the 
laws of Ine (73), Alfred (5. 4 and 7. 1), and Athelstan (II, 8), where it means 


‘offence. 


The fact that legal vocabulary to some extent stands apart from other areas of 
language also emerges from Schwyter’s study of the lexical field of theft, which 
demonstrates marked contrasts even between the different kinds of documents 
represented by law-codes and records of lawsuits.® The high level of repetition 
and reworking within the legal corpus means that terms which in ordinary lan- 
guage may be mainly associated with a particular variety of Old English, or with 
a particular area of Anglo-Saxon England, may appear in laws from other areas. 


Grammatical Approaches 


As regards grammatical features such as syntax and construction, again there 
are major problems in attempting to use them to identify dialectal provenance. 
As Blockley has pointed out, syntactic tokens are hard to define as well as being 
exponentially infrequent in comparison with letter forms, and this makes it 
difficult to establish complementary distribution syntactically. Moreover, 
Schwyter again shows that legal texts may follow conventions different from 
those in other registers: 


63 Lendinara, ‘The Kentish Laws’, p. 218. 
64 Richards, ‘Elements of a Written Standard’ pp. 13-14. 
65 Schwyter, Old English Legal Language. This type of approach, based on analysis of 


lexemes within semantic fields, has been enormously facilitated by publication of Roberts and 
Kay with Grundy, 4 Thesaurus of Old English, and subsequently even more so by Kay, and 
others, Historical Thesaurus. 


eo Blockley, ‘Syntax and Structures’ 
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there was not only a distinctive legal style common to all the Anglo-Saxon codes, 
thus, very probably, defining a genre or text-type (generic features, elements of 
legal provisions, text strategies), but [...] there were also many significant syntactic 
developments during the period, relating to the increasing complexity of the legal 
provisions themselves and thus, quite possibly, to the growing use of writing in the 
process by which law was conceived, designed, and disseminated (levels of subordi- 
nation, nesting, exception-clauses, linkage, dependent constructions). 


This type of evidence may therefore illustrate developments within legislative 
practice itself, as also discussed by Wormald, but is less useful for compara- 
tive linguistic analysis. 

Another line of enquiry may be the dialectal distribution of negative con- 
traction, a topic investigated with great thoroughness in recent studies.” Again, 
variation between the contraction or noncontraction of the negative particle ne 
‘not’ with verbs beginning with a vowel, /h/ or /w/ makes it possible to differ- 
entiate between West Saxon texts, where contraction is common, and Anglian 
texts, where it is not. Unfortunately there is little evidence for Kentish, in either 
the Old or Middle English periods. Van Bergen very tentatively suggests that 
the uncontracted forms ne wiste ‘not knew’, ne woldon ‘not wanted), ne witon 
‘not knew, ze ne witon ‘not not knew’ and ze ne wyste ‘not not knew’ in the 
mid-twelfth-century gloss to Eadwine’s Canterbury Psalter ‘should probably be 
regarded as Middle Kentish,” but makes it clear that there can be no certainty 
with regard to the dialect either of these or of an isolated uncontracted form in 
a medieval manuscript of the Life of St Margaret: 


there is a single uncontracted form in the version of the Life of St Margaret as found 
in Cambridge, Corpus Christi College 303 (MargaC). According to Clayton & 
Magennis (1994: 103-07), the language of the text is predominantly late WS, with 
little evidence for any Anglian influence, but it has Kentish features that probably 
derive from the scribe’s exemplar. In addition, the text survives in a late manu- 
script (first half of the 12th century) and Clayton & Magennis suspect that the 
text ‘was composed not very long before the date of the manuscript’ (1994: 106). 
The uncontracted form, then, may be Kentish rather than WS. In the absence of 
much evidence for the behaviour of negative contraction in Kentish during the OE 


67 Schwyter, Old English Legal Language; Schwyter, ‘Syntax and Style’, p. 190. 
$85 Wormald, The Making of English Law, pp. 93-103. 


69 Ogura, ‘Negative Contraction and Noncontraction in Old English’; van Bergen, 'Nega- 
tive Contraction and Old English Dialects. 


70 Van Bergen, ‘Negative Contraction and Old English Dialects, p. 311. 
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period and with a question mark over its behaviour in ME, this is a fairly specula- 
tive explanation.” 


Within the Kentish laws, there are only three contexts where negative contrac- 
tion could potentially occur. In all three, it does take place: Hl 10 mille ‘will 
not’; Wi 4 nyllad ‘will not’; Wi 23 nis ‘is not. This is clearly unlikely to be an 
Anglian feature. It may well be a West Saxon feature. But in view of the almost 
total absence of evidence for this aspect of Kentish, it is also possible that it is 
a Kentish feature, and that this is another respect in which Kentish aligns itself 
not with Anglian but with West Saxon. As Blockley observes, the south east 
may have had a lot in common morphologically with the south west, making it 
difficult to differentiate between West Saxon and Kentish.” 


Conclusion 


In conclusion, the language of the laws preserved on the first six folios of Textus 
Roffensis is highly complex, with a range of features reflecting different stages in 
the development of Kentish and other varieties of Old English. The strongest 
evidence from phonology is for Kentish, while lexis shows some indications of 
Anglian influence with an admixture of terms that may be either Kentish or 
West Saxon. As regards grammar, there are insufficient data to support any firm 
conclusions, and the interpretation of both lexical and grammatical evidence is 
complicated by the existence of a specialized legal register independent of dia- 
lectal divisions. Crucially, revisionist scholarship in recent years has established 
similarities between the southern English dialects, so that features previously 
regarded as West Saxon may in fact be Kentish. The conclusion of this paper 
is therefore that the language of the Kentish laws is consistent with an early 
Kentish original and with subsequent copying by mainly Kentish scribes. Put 
simply, these are our earliest English texts. 


71 Van Bergen, ‘Negative Contraction and Old English Dialects, p. 414. 


72 Blockley, ‘Syntax and Structures’ 
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DRIHTINBEAG AND THE QUESTION 
OF THE BEGINNINGS OF PUNISHMENT 


Daniela Fruscione 


To Klaus von See, who taught me to look behind legal wording 


here are many latent hazards in writing an article about a word which 

occurs only once in the history of a language. A hapax is not necessarily 

the final trace ofan archaic, pre-literate, irrecoverable past.! As Klaus von 
See teaches us, in legal sources a hapax is quite likely to be a Gelegenheitsbildung 
typical of the beginnings of a technical language, where the principle of one 
topic/one word rarely applies.” One should also be aware that the fact of being 
a hapax is not the only problematic feature of the compound drihtinbeag. Its 
semantics, suggestive of a ‘heroic’ migration past of which we have little evi- 
dence, also makes it an awkward object of investigation. What could cause even 
greater concern is that in their analyses both Lisi Oliver? and Patrick Wormald,* 


* I should like to thank Lisi Oliver for her comments on this paper; she bears no responsi- 
bility for any errors that I may have made. 

! Oliver, "The Language of the Early English Laws; p. 122: "That there are so many hapaxes 
in Athelberht’s laws is interesting, but this cannot be considered a conclusive diagnostic 
for dating. The number of otherwise unattested compounds can only serve as possible 
corroboration of antiquity, not as independent proof” 

? Von See, Altnordische Rechtswörter, p. 4. 

? Oliver, The Beginnings of English Law, pp. 85-86 refers to the practice of giving rings. 


4 Wormald, ‘Inter cetera bona ... genti suae. Here Wormald, writing about forms of fines in 
ZEthelberht (pp. 192-93), does not even mention drihtinbeag. 
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who know early English legislation well, have avoided an interpretation of this 
term. Nevertheless, the semantic analysis of the compound drihtinbeag, which 
indicates the fine due to the king for killing a free man, together with the philo- 
logical examination of the language of the Anglo-Saxon laws on punishment, 
can offer glimpses of two partially converging topics: the issue of the traces of 
a warrior society in Kentish legislation and the question of the beginnings of 
punishment. 

The following essay consists first in a semantic investigation of the two parts 
of the compound in order to gain information about its social premises. The 
comparison of drihtinbeag with other Anglo-Saxon terms used to describe the 
payment for an offence will allow for a better understanding of this form of 
payment and of the scope of the provision contemplating it. 

The semasiological investigation of dribtinbeag and the analysis of its tex- 
tual background can reveal whether the hapax indicates a fine or if it is part of 
a compensation terminology. This finding can finally offer an answer to what is 
the relationship between compensation and punishment. 


Payments 


Different terms are used to describe the payment for an offence in the first 
Anglo-Saxon law of the Kentish king Æthelberht (c. 600): bot, gyld, wite, and 
drihtinbeag. Bot’ means ‘amendment, compensation" and is connected to the 
ie. root *bhad- of ‘better.’ Gyld/geld indicates a ‘payment, a ‘reparation, which 
can set to order a damaged situation.’ Another word occurs in the semantic field 
of penalty in Athelberht’s legislation: in chapter 15 [9], which deals with the 
case of a theft committed by a free man, the fine owed to the king is called wite.'° 


> Here I follow the edition and translation of Oliver, The Beginnings of English Law, and 
add the reference to GA in square brackets. 


© Athelberht (hereafter Abt) 8 [2] and 9 [3]. 


7 Wormald, ‘Inter cetera bona ... genti suae, p. 193: ‘after 900 where the word “bot” almost 
entirely ceases to be compensation of an injured party and has itself become a fine payable to 
God or society at large: 

8 Watkins, The American Heritage Dictionary, p. 7; Rubin, ‘Bot Composition in Anglo- 
Saxon Law’. Bot recurs in the compound twibote ‘with double compensation. On zwibote also 
Oliver, The Beginnings of English Law, p. 61 (footnote a); Lendinara, “Ihe Kentish Laws; p. 220. 

? Abt 1-7 [1], 10 [4], 28. 1 [28]. On gy/de: Oliver, The Beginnings of English Law, p. 61. 


10 Oliver, The Beginnings of English Law, p. 85; Wormald, ‘Inter cetera bona... genti suae, p. 192. 
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In Karl von Amira’s opinion this word is the oldest denotation for ‘penalty’ 
(Strafe) and he meant, unambiguously, the ‘death penalty’!! After the conver- 
sion wite was the common definition of the ‘damnation to hell’ in all Germanic 
languages with the exception of Got. *balweins, and only in the West Germanic 
languages did it have the general meaning of ‘penalty’! The use of this word 
in a religious context should not distract from its etymology. The word shares 
a common etymology with Latin videre and Got. witan ‘observe’ and evolved 
from ‘observe’, ‘perceive’, ‘notice’ to ‘punish’, a development which is not as 
rare as one might imagine.” Latin animadvertere, for instance, developed from 
‘notice’ to ‘punish’.'* The background to this evolution in meaning is the exist- 
ence of a controlling power, which punishes as a consequence of an authorita- 
tive proceeding. On the basis of this meaning in Old English wite became a 
general legal term meaning ‘punishment’. In fact, the fundamental meaning of 
wite contains the presence of an authoritative entity from which the law derives 
its power. 


Drihtinbeag 
The word drihtinbeag has a different background. In Æthelberht 12 [6] we read 


Gif man frigne mannan of sleahp, cyninge L scillinga to drihtinbeage. 


If someone kills a freeman, 50 shillings to the king as a fine. 


The fine due to the king for killing a free man was drihtinbeag. Considered a 
hapax by Felix Liebermann,” this word is a determinative compound, in which 
the first part drihtin qualifies the second element Peag.'5 In lexical respect, the 
oldest Anglo-Saxon law differs from other laws by the frequent occurrence of 
hapax legomena." 

Furthermore composition is a typical feature of the beginnings of a techni- 
cal language and here serves the need of the legal language to regulate real- 


!! Von Amira, Grundriss, p. 240. 

12 Lehmann, A Gothic Etymological Dictionary, p. 60. 

15 Pokorny, Indogermanisches etymologisches Wörterbuch, pp. 83-92. 

14 See, ‘Strafe im Altnordischen: 

5 GA, ut, 1. 

16 Krahe, Germanische Sprachwissenschaft, pp. 25-30. 

17 Oliver, The Beginnings of English Law, p. 122, and Lendinara, ‘The Kentish Laws. 
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ity in a binding way.'* Klaus von See has explained the widespread use of 
compounds with the absence of a conceptual background in the Germanic 
legal language.” The lack of abstraction constitutes a fundamental difference 
from the language of Roman law, in which a specific legal content is described 
by a semantically unambiguous term. 

In drihtinbeag the determinative drihtin (‘lord’)” is a derivation from Old 
English dryht (‘multitude’, army’). Dryht can be compared with OHG truht 
(‘troop, band’), OWN drött (‘troop’), and can be traced back to a Germ. form 
*druhtiz. Its basic meaning must have been ‘military expedition, hence the 
development ‘war band in a military expedition, ‘troop.” The word is generally 
considered to be the most common and important definition for a ‘retinue’? 
Hans Kuhn? has shown however, that *druhtiz and its realization in the vari- 
ous Germanic languages could be used for ‘retinue’, even without considering 
it as the oldest denomination for the word.?* Germ. *druhtiz is a verbal abstract 
to Germ. *dreugan-, from which both Got. *driugan (‘to campaign’) and OE 
dreogan (‘to fulfil, ‘perform’) derive.? On the other hand there are deriva- 
tions from *druhtiz such as Got. *draubtinon (‘to perform military service"), 
*drauhtinassus (‘campaign’) and gadrauhts (‘campaigner’), and the OE form 
gedryht with the collective prefix ge- with the meaning ‘big band, ‘troop, and 


13 See the several examples in Carr, Nominal Compounds in Germanic, at, for instance, p. 117. 
1? Von See, Altnordische Rechtswórter, pp. 1-24. 

? On drihtin, Green, Language and History, pp. 106-12, 127-30. 

?! Brunner, Deutsche Rechtsgeschichte, p. 188. 


22 The concept 'Gefolgschaft' originated in the beginning of the twentieth century 
as 'neubildung der neueren geschichtwissenschaft, um eine altgermanische einrichtung zu 
bezeichnen, von der deutlich zuerst Tacitus im 13. und 14. cap. der Germania berichtet), so 
Grimm, Deutsches Wörterbuch, 1v, 2152; on this, see Timpe, ‘Gefolgschaft 2: Historisches. 


23 Kuhn, ‘Anord. rekkr und Verwandte’; Kuhn, ‘Die Grenzen der germanischen Gefolg- 
schaft. 


24 Lindow, Comitatus, is of this opinion. The Germanic terminology on retinue shows 
many difficulties: the legislation, with few exceptions (the Norwegian hiroskra), does not deal 
with it but with the household. One should also assume that the retinue in the course of the 
centuries after Tacitus has not remained unchanged. Moreover, the transition between an army, 
a retinue, and vassalage was flowing. As Kuhn, ‘Die Grenzen der germanischen Gefolgschaft; 
has shown, the result is therefore not an absolute but a relative terminology. 


?5 Whose meaning on Seebold's, Vergleichendes, opinion is: 'Gefolgschaft leisten. Also 
Landolt, ‘Gefolgschaft 1: Sprachliches. 
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‘retinue. OE drihtin (OHG truhtin and on. dröttinn) is the ‘lord’, both as ‘war 
lord/lord of a retinue’, and as a ‘lord of the household’. 

The second element of the compound, beag, means ‘ring, crown.” This 
word describes the use of gold rings as money and originated in a time when 
money existed not only as coin, but also in the form of rings. Old English 
sources attest to the utilization of beag as a unit for compensation and fine and 
in Old Norse baugr is ‘the money due for fines and compensations’? 

Together with the semantic insight into the compound drihtinbeag, we 
can also compare the stipulation of another of Athelberht’s decrees, which 
will help us understand better this form of fine and the scope of the provision 
which contains it. As we read in ZEthelberht 11 [5]: 


Gif in cyninges tune man mannan of slea, L scillinga gebete. 


If a person kills someone in the king's dwelling, let him pay 50 shillings. 


Here the king receives fifty shillings if one person kills another in the king's 
dwelling (cyzinges tune). As Carole Hough has pointed out, tun is a legal word 
which indicates an area whose violation calls for a certain fine.” The killing of 
any person (whether freemen, slave, servant, or freedman) in the cyninges tun 
demands a fine of fifty shillings. In this decree the focus is on the violated place 
(cyninges tune) and the fine is imposed for killing within the area for which the 
king is directly responsible.?! ZEthelberht 12 [6] focuses instead on the free man 
(frigne mannan) killed. The killing of a free man represented a loss for the king 
which had to be recompensed with a fine. 

One legitimate question regarding the institution ofa dribtinbeag is whether 
behind this payment lay the controlling power of the king, who punishes on 
the base of an authoritative proceeding, or a war leader, whose military poten- 
tial has been damaged from the killing of one of his men. Drihtinbeag, origi- 
nally a payment to a lord for the death of one of his men, was superseded by the 
word manbot in the following Anglo-Saxon laws and is, in my opinion, a link 
between two forms of dealing with an offence, the restitutive and the punitive, 
which can contribute to the question of the beginnings of punishment. 


26 On the meaning of dröttin Kuhn, ‘Die Grenzen der germanischen Gefolgschaft 
7 GA, Ill, 5. 

28 Beck and Steuer, ‘Ringgeld’ 

7? Brunner, Deutsche Rechtsgeschichte, 1, 192. 

30 Hough, “The Place-Name Kingston’; Oliver, The Beginnings of English Law, p. 95. 


31 Wormald, ‘Inter cetera bona... genti suae, p. 193. 
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Compensation 


The law of the Kentish king ZEthelberht from the beginning of the seventh cen- 
tury consists mainly of a list of offences which could be compensated for with 
a status-oriented amount of money.” In the family-based society described in 
most of AEthelberht’s sentences the kin was responsible for offences committed 
by one of his members.” Between two groups of equal status compensation 
was the method of dealing with offences. In most of AAthelberht’s sentences 
the third party which imposes a penalty or punishment is absent. The almost 
total absence of the king is characteristic of /Ethelberht's sentences, both those 
regarding family relationships — the relationships among family members, 
marriage, the condition of the woman — and the personal injury catalogue.” 
ZEthelberht's code conserves the law in the new medium of writing and reflects 
the customs of a society which lived beyond the reach of royal power, adher- 
ing to traditional patterns of conduct of life.” The overwhelming majority of 
Ethelberht’s laws ends with gebete or forgelde meaning let him make restitu- 
tion' and points out at a way of dealing with offence based on restitution to the 
victim or to his family.’ 


Foundations of Society 


Dribtinbeag can also be seen as part of the system of compensation based, in 
this case, on the social background not of a kinship society but of a retinue. To 
understand this we must return to the foundations of society. The information 


32 Oliver, The Beginnings of English Law, pp. 99-116. 


33 Three Kentish decrees deal with the role of the family in conflict resolution: in Abt 24. 2 
[23] the family helps with the application of the compensation rules: ifa murderer fled his country, 
his family was responsible for paying half the wergeld, in Abt 65. 1 [65. 1] the family shows up as 
mediator in the case of a personal injury with disability and in Hl 3 [5] the family appears as oath 
supporters. If the offender had escaped, his family group has to compensate the victim or, in case 
of his death, his kin. On this see Fruscione, "Zur Familie im 7. Jahrhundert’ pp. 203-06. 


34 Therefore it is difficult to agree completely with Lendinara, “The Kentish Laws, when 
she writes (p. 213) that the primary concern of the laws of ZEthelberht is the king. 
55 Wormald, ‘Inter cetera bona ... genti suae, p. 186. 


36 The focus on damage and victim is expressed also from the semantics and the syntax of 
the sentences: rarely using terms for crimes, but emphasizing the offended part of the body. As 
Oliver in her unpublished Ph.D. work, “The Language of the Early English Laws, pp. 178-80, 
has shown, the subject of the protasis is generally the wounded part of the body whereas the 
perpetrator is the unexpressed subject ofthe apodosis. The injury has scope over the entire person. 
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we have gained from archaeology and historiae about very early medieval soci- 
ety in England alludes to the interaction of two social organizations: families? 
and warrior bands.” Bearers of the new Germanic culture in the British Isles are 
in the fourth century the first groups of men which arrived — mercenaries and 
then warrior bands, with or without a lord.” Those men-at-arms were followed 
in the fifth century by the immigration of family groups from the Continent.” 

As emerges quite clearly both from the Kentish laws and from Beowulf; 
during the early Middle Ages a lord and his following constituted an alternative 
social group to the family organization.” 

As a matter of fact the term magas (‘kinsman’) is used also for the mem- 
bers of a war band, who were bound by the same kind of solidarity as existed 
between kinsmen.“ The Old English compound sibbegedriht (‘kindred band’), 
used in Beowulf (387 and 729) in reference to the war band, describes the cohe- 
sion of the retinue — comparable to that of the kindred — and the internal 
peace (dryhtsibb) which prevailed amongst the members of a band, as it did 
amongst kinsmen.“ In both cases, the ethos of the kindred informs that of the 
war-band.? During the Germanic invasion and settlement in Britain the posi- 
tion of the various Germanic communities was precarious owing to their being 
in a constant state of war with the British tribes and also with other Germanic 


37 Loyn, ‘Kinship in Anglo-Saxon England’; Murray, Germanic Kinship. 

38 Bassett, The Origins of Anglo-Saxon Kingdoms, p. 5: “The settlers were not all of the same 
type: Some were indeed warriors who were buried equipped with their weapons [...] Other 
settlers seem to have been much humbler people who had few if any weapons [...]. refugees 
from crowded settlements on North Sea which deteriorating climatic conditions would have 
made untenable’ Steuer, ‘Gefolgschaft 3: Archäologisches, in particular p. 549. 

39 Steuer, ‘Warrior Bands, War Lords and the Birth of Tribes’; Price, "The Role of the 
Germanic Warrior Club. 

40 Price, ‘Differentiated Germanic Social Structures On this Bassett, The Origins of Anglo- 
Saxon Kingdoms, p. 5: ‘Germanic settlement in Britain may have begun before the end of the 
fourth century and seems to have continued throughout the fifth century and probably into the 
sixth century’. 


^! On Beowulf as evidence of a specific social system, see for instance Rollason, ‘Protection 


and the Mead-Hall’ 
42 Green, Language and History, p. 55. 
43 Holthausen, Altenglisches etymologisches Wörterbuch, p. 210. 


44 Dryhtsibb ‘peace between retinue’ also recurs in Beowulf (2067). 


4 On this: Eickels, "Verwandtschaftliche Bindungen’; Althoff, Verwandte, Freunde und 
Getreue, pp. 1-21. 
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groups; the number of settlers, either as warriors and farmers, in the new for- 
eign environment was of great importance.‘“° The death of one of his men was 
a great loss to the leader of a warrior band as well as to the entire community. 
It is irrelevant here which of these groups was stronger." As Jos Bazelmans has 
pointed out, the principle of kinship and retinue existed side by side in a society 
in transition. 


Features of a Warrior Society in the Kentish Legislation 


Kentish legislation has its roots in a society which knows both these social 
cells. However, Æthelberht’s legislation, which controls in detail family 
relationships, does not regulate the relationships between lords and follow- 
ers. Whereas in seventh-century Kentish legislation family relationships are 
clearly articulated in rules which were legally binding and which formed an 
almost coherent system, in the same legislation the relationships within a 
retinue emerge only in fragments. Features of a warrior society can be found, 
for instance, in small groups of provisions: both in Athelberht, 8 [2] and 9 
[3], and Hlothhere-Eadric, 8 [12] and 9 [13]. They refer to the fact that the 
followers not only accompanied their leader outside the battlefield feasting 
together,” but also on his judicial duties where their presence gave force to his 
authority.” 

Another social feature of the war band which emerges in the Kentish leg- 
islation is its intertribal nature. Luring them with the prospect of success and 
gifts, a leader could attract warriors from outside his own tribes. The presence 


ae Helbling, 'Sozialethnologie* 


#7 According to Schlesinger (Herrschaft und Gefolgschaft’), kinship and retinue are 
antithetical and the bond of the retinue appears to be the stronger of the two. Wenskus, 
Stammesbildung, emphasizes instead the primacy of kinship but in his view the antithesis is less 
pronounced because the fiction of kinship is interwoven with real political organization which 


is based on Gefolgschaft. 
48 Bazelmans, ‘Conceptualising Early Germanic Political Structure’, p. 118. 
? Enright, Lady with a Mead Cup, pp. 1-37, 69-96. 


50 Clauses 8 and 9 of Hlothhere-Eadric offer, for instance, the image of boasting, drinking 
warriors in a meadhall: The first provision punishes the offence of verbal insult — which also 
includes calling someone a perjurer. On perjury see: Gluckman, The Allocation of Responsibility; 
Prodi, I sacramento del potere. The second offence being taking the cup from another’s hand, 
a gesture which challenges the vow the drinker is making (Schmidt-Wiegand, ‘Art. Gebiarde’; 
Schmidt-Wiegand, ‘Gebärden’). 
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of outsiders in the war band may explain the presence of the noun gast (‘stran- 
ger’) in the sense of ‘warrior’! in the Kentish legislation of Wihtred 16 [20].*? 
This term appears several times in Beowulf, both as a simplex and in compounds 
like fedegest (‘warrior on foot’) (1976) and selegyst (‘warrior in the hall’) (1545), 
and describes the warrior’s practice of seeking out tribes where war was being 
waged in order to offer his services to the leader of a war band. 

Finally, also Athelberht’s dispositions regarding marriage by capture reflect 
the warlike circumstances of the migrations.’ They represent an interesting 
compromise between a warrior society and a kinship society. After settling in 
Britain the Germanic groups had to expand in order to gain military power.” 
Behind Athelberht’s decrees is a time in which the position of the abductor 
was stronger than the rights of the woman’s family: Marriage by capture in Old 
English is preserved in the compound brydhlop (‘marriage’), formed from 
brydh (‘bride’) and hlop (‘run’) which refers to the practice of conducting the 
bride to the groom’s domicile with the bridegroom and his friends. Moreover 
the connection of the warrior-band with marriage custom is expressed by the 
word dryht, which means both ‘warrior-band’ and ‘bride’s male attendant? 
The second usage can be explained with reference to the abduction of the bride. 
As the family had a control over the marriage, the warrior group also had the 
function of supporting a member of the band.” 

After the settling of the Germanic groups the social value of the warrior-bands 
declined in Kent and the abductor had to make amends to the woman’s family in 
the form of a compensation. According to Athelberht 77 [82] one who abducts 
a maiden must pay the owner of her protection fifty shillings. The man must 
then negotiate a bride-price with the owner of the maiden’s protection. 


?! Fruscione, ‘Ansätze übergreifender germanischer Rechtssprachen: 
5 4,1, 14. 


53 Abt 77, 77. 1, 77. 2. On this, see Fisher, Engagement, Wedding and Marriage in Old 
English, pp. 20-21. 


54 Helbling, ‘Sozialethnologie’ pp. 149-51. 
55 In ASC D 1076.37. 
56 ‘Dryhv in Dictionary of Old English, ed. by Cameron. 


57 On this, now, is the very important contribution of Joye, La femme ravie, pp. 114-17. 
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Drihtinbeag’ in a Compensation System 


The compound drihtinbeag can thus be considered as a relict of a warrior soci- 
ety. The determining term drihtin clearly denotes that this fine originally refers 
to the payment due to the leader in his military realm of activity. As Beowulf 
shows, before it acquired a religious meaning, this word was a secular term 
employed in a heroic or warlike context.” Accordingly, the drihtinbeag stands 
for a form of payment that came into being within a retinue in a period in 
which the number of freemen capable of bearing arms was very important for a 
lord. The retinue served as the representation and the implementation of both 
his military and political power.” A reciprocal obligation bound drihtin (‘lord 
of a retinue’) and dryt (‘retinue’). The beag (‘ring gold’, ‘treasure’) played an 
important role in this mutual relationship. The author of Beowu/f refers to a 
lord (Hnef) in his epos as ‘donor of ring’ (beaggyfa) and both Scyld Sceafing, 
the mythical ancestor of the Danes, and King Hropgar are defined as beaga 
bryttan. On the one hand the relation between the lord and his men offered 
protection, care and enrichment — thus wigendra hleo is the ‘protector of the 
warriors;*! one of the various appellatives for Beowulf, the ‘lord of the war- 
riors (eorla dryten).® On the other hand the men in his retinue were required 
to perform military service and adhere to a specific code of behaviour which 
also included respect for the life of the lord’s other men.“ Violation could have 
been compensated with the payment of a drihtinbeag, meant to recover the lost 
equilibrium and to maintain the peace. 

Two points reinforce the concept that the participation of the drihtin in 
this word is less that of a punishing authority and more that of a damaged party. 
If we assume that in later law codes the term manbot supersedes drihtinbeag,™ 
we cannot help but notice that in the case of homicide committed by more 


58 Green, Language and History, p. 111; Von Olberg, Freie, Nachbarn und Gefolgsleute, 
pp. 202, 244. 


7 Timpe, ‘Gefolgschaft 2: Historisches: 

60 Oliver, The Beginnings of English Law, p. 86. 

5! Beowulf, 2338. 

62 Bazelmans, By Weapons Made Worthy, pp. 125-139. 

63 Bazelmans, ‘Conceptualising Early Germanic Political Structure’. 


6% Dictionary of Old English, ed. by Cameron, s. v. ‘Drihtinbeag’; GA, 11, 142. On manbot 


also Lambert, ‘Royal Protections and Private Justice’. 
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than one person the king receives only one manbot;® this speaks for its origin 
in a restitutive, not punitive, system of conflict resolution. Moreover, a com- 
parison of the word drihtinbeag and other terms denoting compensation, such 
as wergeld (payment for a man’s life) or megbot (‘compensation paid for a girl’), 
reveals a discrepancy in the semantics of the two elements of the compound. 
The determining part of the word usually refers to the person slain and not 
to the person who receives the payment, with some exceptions in the oldest 
compensation terminology of the Norwegian laws.“ In the Gulapingsbék, for 
instance, the bredrungs baugr is the share of wergeld due to the first cousins 
(bredrung).* Here, too, the determining part of the word is the person who 
receives the payment, and the second part, again, a word denoting a ‘ring’, i.e. 


Old Norse baugr. 


Implications 


The significance of the term drihtinbeag in the question of the beginnings 
of penalty and of its relation to compensation is now evident. The fact that 
the compensation due to the lord of a retinue for the death of one of his men 
acquires the meaning of the fine owed to the king for the killing of a free 
man has certain implications on the question of the beginnings of penalty. In 
Germany a discussion has arisen with regard to the relationship between com- 
pensation and punishment:® Jürgen Weitzel has pointed out the independence 
of these two institutions. On the other hand Karl Siegfrid Bader has refuted 
a beginning to punishment; in his opinion punishment as a social reaction to 
wrong has always existed and, following a schema of the historical school, he 


See Leges Henrici Primi, 87. 4; GA, 11, 576. 

$6 Von Amira, Nordgermanisches Obligationenrecht, pp. 97-99. 

67 Cleasby and Vigfusson, An Icelandic-English Dictionary, p. 85. 

68 This also sets the background of the several investigations regarding ‘Die Geburt 
der Strafe’ (the beginning of penalty), many of them sponsored by the DGF Deutsche 
Forschungsgemeinschaft, the main German research institution, which has created a 
Sonderforschungsbereich (a special field of research) into the development of criminal law. On 
the beginnings of penalty see for instance the various contributions of the volume Liiderssen, 
Die Durchsetzung des öffentlichen Strafanspruchs; and Fruscione, ‘Beginnings and Legitimation 


of Punishment’. 


© Weitzel, ‘Strafe und Strafverfahren in der Merowingerzeit. 
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has explained compensation as an "Übergangserscheinung in der Entwicklung 
des Strafrechts.”° 

So far Anglo-Saxon law has played a minor role to this group of research- 
ers." However Anglo-Saxon legislation allows a good field of analysis of the 
beginning of punishment in the early Middle Ages, not only because it points 
out, as did the continental /eges, different ways of dealing with offences, but also 
because Anglo-Saxon legislation offers a philological, semasiological, and ono- 
masiological analysis of the vocabulary and knowledge gained, offering a valid 
counterpart to the continental legislation written in Latin.” 

A semasiological investigation of the compound drihtinbeag demonstrates 
that an absolute separation of composition and punishment cannot be sub- 
stantiated. In fact, if anything, one must draw a distinction. Penalty could 
not develop from compensation in negotiations between families because, in 
a kin-based compensation system, redress of all forms of injury was an exclu- 
sive matter between the parties themselves.? However, the use of dribtinbeag 
in Kentish law indicates one area where compensation and punishment could 
coincide, i.e. outside the closed circle of kinship, within a group of free men, in 
a transitional society where the interest of a military lordship (drihtin) was of 
relevance for a bigger community. 

The extinction of a word from the legal sources may result from two dif- 
ferent circumstances: either it designated an institution which, in the course 
of time became irrelevant or it was replaced by other words for reasons to be 
determined. The institution designated by drihtinbeag did not disappear after 
ZEthelberht's legislation. The first West-Saxon law of Ine, reveals that payment 
to the lord for the death of a person was known as manbot in later legislation.” 
Moreover, from hints throughout the corpus of the Anglo-Saxon legislation, 
we know that manbot was used as synonym for wite. Wite bam hlaforde (Ine 
76. 2), for instance, is translated as manbota dominum in Quadripartitus.^? 


70 Bader, ‘Zum Unrechtsausgleich und zur Strafe im Frühmittelalter* 


7! With the exception of Mikat, 'Erfolgshaftung und Schuldgedanke’, which introduces 
the matter of the relation between strict liability and the idea of guilt. 


7? On English and German-language scholars, "largely in ignorance' of each others' con- 
tributions, see Wormald, "Inter cetera bona ... genti suae, p. 181, n. 6. 


75 On this see Luhmann, Rechtssoziologie, p. 160. 
74 (4, 1, 123. 
75 GA, 1, 122-23. 
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It was inevitable that dröhtinbeag would disappear from the law books and 
be replaced by another word. The first element drihtin with the secular meaning 
of ‘lord’ was used for the last time in the laws of the last Kentish king, Wihtred, 
where drihtin appears three times with the meaning of ‘lord of a household’ in 
his relationship with the servants. In the West-Saxon coeval law of Ine drihtin 
does not appear at all and in later legislation only with the religious meaning 
of ‘God’. 

Consequently, while the second element of the compound beag (payment), 
‘ring’) was still in use with the same meaning four centuries after thelberht’s 
legislation — Anglo-Saxon wills show that payment in rings continued until 
the eleventh century” — drihtin lost its original meaning as a relic of a warrior 
society,” and, in the passage from paganism to Christianity,” underwent a 
typical process of assimilation, acquiring a new, religious sense.” 


Conclusion 


Both the relevance of the term drihtin to the Anglo-Saxon warrior society and 
the fact that dribtinbeag is not isolated in compensation terminology (as the 
existence of the pattern ‘person who receives the payment+beag’ can also be 
seen in other Germanic legislations) take us back to the point of departure. 
The semantics of dribtinbeag is coherent to the society of the migration period 
whose warlike background constitutes one declining component of the Kentish 
legislation. Whether it was a nonce word or an established term, dribtinbeag 
can, with good reason, be seen as one of the archaic traces in the language 
of JEthelberht's law, not so much because it is a compounded word — com- 
pounding proliferated in Old English — but for the secular use of drihtin. The 
Kentish legislation is, in fact, the only example ofa non-literary text which uses 
dribtin to denote the secular lord. The striking discrepancy between the few 


76 Oliver, The Beginnings of English Law, pp. 85-86; Brooks, ‘Arms, Status and Warfare’ 
p. 86. 

77 Green, Language and History, p. 119: ‘As a term designating the leader of a war-band it 
must have been of central importance in the warlike conditions of the migrations, but equally, 
once they had given way to the reorganization of society on colonial soil, the role of the war- 
band and hence the semantic function of truhtin could no longer be the same* 

78 Chaney, ‘Paganism to Christianity’. 

7? Steuer, ‘Kontinuitatsprobleme’; On the process of assimilation Gantert, Akkomodation 
und eingeschriebener Kommentar, for instance pp. 19-20, p. 31, pp. 139-140. 
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instances of drihtin as a secular term and the numerous examples of its religious 
usage show that the term was becoming archaic in its former function. 

Among the forms of payment in the first Kentish law drihtinbeag was the 
only one constructed as a compound. The determination of drihtin may have 
been necessary to distinguish the beag owed to the war lord from the beag owed 
to someone else, possibly a family member of the man slain. As kinship and 
retinue existed side by side in the society of the migration period, distinguish- 
ing the recipient of compensation would preclude misunderstandings. 

The semantic discrepancy between drihtinbeag and other forms of payment 
such as wergeld (payment for a man’s life), where the determining part of the 
word refers to the person slain, indicates a different compensation system based 
more on the loss of the damaged party than on the value of the person slain. 
As the social background of the migration period suggests, and Athelberht’s 
legislation confirms, the ‘-beag’ compensation refers to the death of a free man 
(frigne mannan) whose value is represented by his military potential, a factor of 
great importance to the survival of the group. 

The killing of a free man calls for restitution which can help the warlord to 
offset his loss. Matters changed when the constant warfare of the migration to 
some extent lessened and the role of the ruler was no longer exclusively mili- 
tary. Kentish society, emerging from migration and wars, experiences the first 
burgeoning of a political authority. This is accompanied by a distinction in the 
methods of dealing with offences. A series of indistinct, tentative procedures 
emerge alongside compensation as a form of offence resolution typical of a 
family-based society. But not all these forms are fines like wite, which resulted 
from the controlling power of the king, who punishes on the basis of an author- 
itative proceeding. Some represent the integration of old compensation forms 
into the new social system, not however those forms which refer to the self- 
referential kinship society. We can place drihtinbeag in the transition from a 
military to a legislative function of the ruler, as one possible link between two 
forms of dealing with an offence, the restitutive and the punitive. 
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ARCHBISHOP WULFSTAN S ‘COMPILATION 
ON STATUS’IN THE TEXTUS ROFFENSIS 


Andrew Rabin 


his article examines a collection of five Old English legal tracts concern- 

ing rank and social mobility compiled c. 1008 by Archbishop Wulfstan 

of York and referred to variously by modern editors as the ‘Compilation 
on Status’ or the ‘Gebyncdu group.’ Consisting of the texts Gebyncdu, Nordleoda 
laga, Mircna laga, Ad, and Hadbot, the Compilation on Status was first attrib- 
uted to Wulfstan by Dorothy Bethurum in her 1950 article, ‘Six Anonymous 
Old English Codes. Although she claimed that it represented a significant 
early stage in the development of Wulfstan’s legal thought, Bethurum asserted 
that the Gebyncdu group was, nonetheless, ‘not, properly speaking, a code of 
law’;” instead, she suggested, it may have been composed as part of an ideo- 
logical programme to ‘carry somewhat further the definition of two spheres of 
power, secular and ecclesiastical, which achieved explicit statement only in the 
eleventh century and principally in the archbishop’s work? While Bethurum’s 


! On the dating of the compilation, see Pons-Sanz, Norse-Derived Vocabulary, p. 25; 
Wormald, ‘Archbishop Wulfstan’, p. 26. The titles ‘Compilation on Status’ and ‘Gebyncdu 
group’ are used interchangeably by most scholars, a practice followed here also. The standard 
editions of the Compilation texts are those in GA. In citing the texts, I follow the abbreviations 
established by Liebermann: Gebyncdu = Gebyncdu; Nordleoda laga = Noróleod; Mircna Laga = 
Mirce; Ad = Ad; and Hadbot = Had. 


? Bethurum, ‘Six Anonymous Old English Codes, p. 458. 
3 Bethurum, ‘Six Anonymous Old English Codes, p. 463. 
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attribution provoked considerable discussion among scholars interested in 
pre-Conquest definitions of rank and social status, her claims concerning the 
Compilation’s place in Wulfstan’s corpus received less attention.‘ Typical was 
the response of Sir Frank Stenton, for whom the attribution of the status tracts, 
especially Gebyncdu, to the author of the laws of Æthelred and Cnut seemed to 
support his claims regarding the ‘thriving of the Anglo-Saxon ceorT. In a post- 
humously-published lecture, Stenton characterized Gebyncdu as ‘probably the 
best known fragment of Anglo-Saxon law [and it] has steadily been brought 
more clearly into correspondence with facts? Stenton’s approach to Gebyncdu 
usefully illustrates the perspective towards the Compilation largely adopted by 
legal historians over the past sixty years:° despite Bethurum’s doubts concerning 
the legal status of the Compilation texts, Stenton nonetheless accords Gebyncdu 
the prescriptive force of settled statute; in emphasizing its ‘correspondence with 
facts, he characterizes Gebyncdu as a transparent depiction of late Anglo-Saxon 
legal practices; and in treating Gebyncdu individually, he isolates it from the 
other texts in the Compilation. Yet, as this essay argues, approaching the texts 
of the Gebyncdu group in such a fashion obscures perhaps their most important 
characteristic: participation in a legal compilation self-consciously constituted 
by Archbishop Wulfstan in order to advance what Patrick Wormald famously 
has described as ‘his growing vision of a Holy Society.’ Old English legal com- 
pilations, as Mary Richards observes, are seldom straightforward historical doc- 
uments; rather, ‘legal collections are highly individual with respect to the par- 
ticular selection of laws, the choice of non-historical accompanying materials, 
and the purposes for which they were made’?! Treating the Gebyncdu group texts 
individually suggests that each possesses its own organic unity and structural 
integrity, an impression unsupported by the surviving manuscript recensions 


4 It is worth noting that, with the exception of few pages in Wormald’s The Making 
of English Law, there has been no comprehensive study of the Compilation since the initial 
publication of Bethurum’s article. For Wormald’s discussion, see Wormald, The Making of 
English Law, pp. 391-94 

> Stenton, “Ihe Thriving of the Anglo-Saxon Ceorl, p. 383. 

6 See, for instance, Williams, ‘A Bell-House’, p. 27; Faith, The English Peasantry, 
pp. 253-54; Hollister, Anglo-Saxon Military Institutions, pp. 77-78; Lancaster, ‘Kinship in 
Anglo-Saxon Society: IT, p. 375; Charles-Edwards, ‘Kinship, Status and the Origins of the 
Hide’ pp. 18-19; Runciman, ‘Accelerating Social Mobility’, p. 15; Scammel, “The Formation of 
the English Social Structure’, pp. 614-15. 

7 Wormald, ‘Archbishop Wulfstan and the Holiness of Society’, p. 244. 


8 Richards, ‘The Manuscript Contexts of the Old English Laws; p. 171. 
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in which, as Wormald writes, the texts instead feature ‘an amoebic tendency to 
divide and multiply’? In this article, I re-examine the Compilation’s character 
as a collection, particularly as it is preserved in the Textus Roffensis, in order to 
help clarify both its place within Wulfstan’s early legal thought and its relation- 
ship to the corpus of Anglo-Saxon written law more generally. 


Compiling the ‘Gebyncdw Group 


Many of the difficulties surrounding our understanding of the Compilation 
result from its complex manuscript transmission. Omitting the ersatz texts 
published by William Lambarde in his Archaionomia (1568),!° the surviving 
versions can be grouped into three categories: 


1. Cambridge, Corpus Christi College MS 190 and MS 201 
These manuscripts contain the earliest texts of the Compilation, although 
only CCCC, MS 201 preserves the compilation in its entirety and in what 
has come to be accepted as its proper order. CCCC, MS 190 contains only 
Mircna Laga, Ad, and Hadbot, likely because these texts would have been 


more relevant to the manuscripts Worcester origin and emphasis." 


2. Textus Roffensis 

Most likely deriving from a different — possibly Canterbury"? — exemplar, 
this version of the Compilation differs markedly from those in CCCC, 
MS 201 and MS 190: alterations and additions to individual clauses indi- 
cate revisions, perhaps by Wulfstan himself; the Compilation has been dis- 
articulated and the texts redistributed across the manuscript; finally, the 
compiler has omitted the concluding clause of Hadbot and inverted the 
two clauses of Ad, adding one as a final clause to the oath formulary Swe- 
rian and appending the other to Mircna Laga. 


? Wormald, The Making of English Law, p. 391. 

10 Long believed to be remnants of a lost manuscript (and treated as such by Liebermann), 
Lambarde's anomalous texts instead were the result of an attempt by his friend Laurence 
Nowell to back-translate the Latin of Quadripartitus into Old English. See pp. 140-43. On 
the implications for Liebermann’s edition, see Dammery, ‘Editing the Anglo-Saxon Laws; 
pp. 252-53. 

1 Wormald, The Making of English Law, p. 223. 

12 On the arguments for and against a possible Canterbury source, see Textus Roffensis, ed. 
by Sawyer, 1, 14; Wormald, ‘Laga Eadwardi, pp. 130-38. 
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3. Latin versions preserved in the Consiliatio Cnuti, the Instituta Cnuti, and 
Quadripartitus 
As in Textus Roffensis, the Compilation has again been divided up and the 
texts redistributed. The similarities between the Latin versions and Textus 
Roffensis suggest that the compilers of each were working off of the same, 
or at least similar, exemplars.’ 


Ihe variations between these versions do more to obscure the Compilation’s 
unity as a collection than clarify it. The texts of the Compilation appear in 
what is likely their proper configuration only in CCCC, MS 201, and even 
here there are no explicit scribal cues signalling that they are designed to cohere 
as a collection. In the other manuscripts — including CCCC, MS 190, a man- 
uscript linked to Wulfstan himself — scribes seem to have felt little compunc- 
tion about dividing up the Compilation and reconstituting or eliminating its 
component texts. Yet, if the manuscript evidence is, at best, inconclusive, the 
evidence of the texts themselves — especially the version preserved in CCCC, 
MS 201 — is less ambiguous. Both the Compilation’s structure and internal 
cues within the texts suggest that it is, in fact, a carefully structured document 
with a coherent rhetorical programme and directed social agenda. 

As preserved in CCCC, MS 201, the Compilation opens with Gebyncdu, a 
text composed by Wulfstan appearing to record criteria for determining social 
status and enabling social mobility. Emphasizing the text’s retrospective nature, 


the prologue begins, 


Hwilum wes bat leod 7 lagu for be gebingóum; 7 ba weron peodwitan wuróscipes 
wurde, lc be his made, ge eorl ge ceorl, ge begen ge peoden. 


It once was that people and law were ordered by status; and the people’s council- 
lors were treated then with dignity, each according to his rank, noble and layman, 


thegn and lord." 


The subsequent clauses elaborate on this vision of a legal past in which an 
ordered social hierarchy reflected the coherence and virtue of the polity more 
generally; yet, if Gebyncdu’s detailed account of various ranks appears to set 


13 Wormald, The Making of English Law, pp. 398-416. 


1 Gebyncdu 1. All quotations of the laws are taken from GA, 1. Translations are my own. 
Though they remain the standard editions, Liebermann’s versions of the Compilation texts have 
a number of shortcomings as does his commentary. These problems and their implications for 
the Gesetze as a whole are discussed in Dammery, ‘Editing the Anglo-Saxon Laws; pp. 252-54. 
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out criteria for the definition of status and social mobility, its unusual use of 
the preterite verb tense — a construction rare in Old English legislation? — 
frames the text less as prescriptive law than as an expression of nostalgia for 
a cohesive society long since decayed.!° Gebyncdu’s focus on rank and social 
mobility persists through the text's penultimate clause; the final clause, how- 
ever, shifts abruptly to a discussion of injury and restitution: 


And gif man gehadedum odde zlbeodigum ahwar gederede words oððe weorces, 
bonne gebyrede biscpe 7 cynge, bet hi bat betan, swa hit radost mihton. 


And if it so happened anywhere that someone injured one in orders or a stranger by 
word or deed, then it was the responsibility of the king and the bishop to remedy 
it as swiftly as they could." 


This clause makes little sense within the thematic structure of Gebyncdu, but its 
function becomes clearer if it is understood as a transition between Gepyncóu's 
generalized portrait of the legal past and the specific prescriptions of the sub- 
sequent text, Nordleoda laga, a list of wergelds to be paid as compensation in 
case of injury to the members of various social strata with a particular emphasis 
on the special values accorded to ecclesiastics. Accordingly, then, those factors 
which complicate a reading of Gebyncdu as prescriptive law or a transparent 
record of legal practice — its nostalgic prologue, unconventional reliance on 
the preterite, and abrupt shift of focus in the final clause — make more sense if 
the text is understood as the Compilation’s introduction, designed to establish 
its themes and gesture towards its thematic and textual coherence. 

A similar emphasis on the Compilation’s textual coherence characterizes 
Wulfstan’s emendations to its second text, Nordleoda laga. Like Gepyncóu, 
Noróleoda laga also appears designed to evoke a legal past, but in a somewhat 
different fashion. Nordleoda laga’s first half most likely dates from the ninth cen- 
tury — though it may have been composed as early as the mid-seventh century? 
— and is far more conventional than its predecessor: its hierarchical organiza- 
tion of society corresponds with that found in contemporary royal legislation 


5 See Schwyter, ‘Syntax and Style in the Anglo-Saxon Law-Codes’ pp. 193, 205-08 


16 On Gebyncdu’s nostalgia, see Bethurum, ‘Six Anonymous Old English Codes’ p. 458; 
Wormald, The Making of English Law, p. 393. 


17 Gebyncöu 8. 


18 On the ninth-century dating of Nordleoda laga, see Wormald, The Making of English 
Law, p. 393. On the arguments for an earlier date, see Fulk, ‘Localizing and Dating Old English 
Anonymous Prose’, pp. 66-67. 
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and its wergeld values accord with those listed elsewhere.'? To this framework, 
though, Wulfstan adds a series of clauses setting out criteria for social rank and 
mobility echoing those found in Gebyncdu. The added section concludes with a 
clause recalling Gebyncdu discussion of social mobility in its statement that that 
the children of a prosperous ceor/ may be assigned the wergeld of a gesith; how- 
ever, should this not be the case, ‘gilde man cirlisce’ (‘one is to pay the value of a 
ceorl ).? The reference to a ceor/’s value links this passage to Nordleod 6, the final 
clause of the text’s ninth-century core, which had set the value of a ceor/ at 266 
thrymsas, ‘pet bid II hund scil?’ be Myrcna lage’ (‘that is, two hundred shillings 
according to Mercian law’).*! This clause has caused problems for editors since 
the ratio used here between Northumbrian zhryrasas and Mercian shillings does 
not conform to that found in other sources.” However, if Wulfstan's additions 
to the text are understood to begin with the final phrase of Nordleod 6 — rather 
than with Nordleod 7, as suggested by Bethurum? — then this problematic pas- 
sage begins to make more sense. Incorporating the reference to a ceor/s wergeld 
under Mercian law into Nordleod 6 allows Wulfstan to frame his additions to 
the text within symmetrical references to the value of a ceorl’s wergeld; more 
importantly, the parallel references to a ceor/s wergeld in Noróleod 6 and 12 
strengthen the connective tissue between Nordleoda laga and the subsequent 
text in the Compilation, Mircna laga, which echoes Nordleod 6 in its opening 
clause, ‘Ceorles wergild is on Myrcna lage CC scill (‘A ceorl’s wergeld is two 
hundred shillings according to Mercian law"). As was the case with Gebyncon, 
Wulfstan’s emendations to Nordleoda laga thus appear designed, at least in part, 
to highlight the coherence between this text and the others in the Compilation. 

Wulfstan’s editorial emendations to Mircna laga and the Compilation's sub- 
sequent text, 4d, are somewhat more problematic, largely because the extent of 
his alterations to each text remains difficult to ascertain. Mircna laga is likely 


1? Compare, for instance, Noróleod 5 and the wergeld values listed in the ninth-century 
will of the Kentish reeve Abba (S 1482). 


2° Noröleod 12. 

21 Noróleod 6. 

? GA, m, 261; English Historical Documents, 1, 469, n. 8. 
23 Bethurum, ‘Six Anonymous Old English Codes; p. 459. 


24 Mirce 1. Further support for this theory may be found in the anomalous use of lagu in 
Nordleod 6. On this point, see Pons-Sanz, Norse-Derived Vocabulary, p. 72, n. 11. One might also 
observe that understanding the final phrase of Nordleod 6 as a Wulfstanian addition would explain 
the presence of an anomalous, single reference to a Mercian wergeld in a Northumbrian law-code. 
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contemporaneous with Nordleoda laga’s opening clauses and, like its predeces- 
sor, it too consists of a schedule of wergelds. Unlike Nordleoda laga, though, 
it departs from convention by inverting the schedule’s traditional hierarchical 
structure: the text's opening clause sets ceorls’ wergelds at two hundred shil- 
lings and subsequent clauses set thegns’ wergelds at twelve hundred shillings 
and the king’s at one hundred and twenty pounds. The verbal cues often taken 
as a sign of Wulfstan’s editorial hand are absent here; accordingly, it is impos- 
sible to know whether Mircna laga’s unconventional structure originated in its 
ninth-century source or whether the archbishop either reordered or selectively 
abbreviated its clauses in order to generate the surviving text’s structural and 
verbal parallels with Nordleoda laga. 

Equally puzzling is 4d, the first clause of which begins with the rubric, ‘Be 
Miriscan ade’ (‘Concerning the Mercian Oath’) and contains a reiteration of 
the ratio between the ceor/s and thegn’s wergelds set out in Mirce 1-1§1.” Like 
Mircna laga, Að 1 lacks any distinct hallmarks of Wulfstan’s style, leaving the 
archbishop’s involvement in its composition unclear. In contrast, 4d 2 can be 
attributed to Wulfstan with more certainty, yet ambiguities surrounding its 
placement in the manuscript cause it to be, if anything, even more problemat- 
ic." Although nineteenth-century editors, following Textus Roffensis, paired 
it with 4d 1 to produce the two-clause text preserved in modern editions, the 
scribe of CCCC, MS 201 instead incorporated it into the subsequent text, 
Hadbot, which led Whitelock to speculate that it had originally been composed 
as the latter's prologue." Supporting Whitelock’s suggestion is Ad 2’s reference 
to 'seofon cirichadan’ (‘seven ecclesiastical orders"), a phrase which neatly par- 
allels the first clause of Hadbot: 


Seofonfealde gifa sind Haliges gastes; 7 seofon stapas sindon ciriclicra grada 7 
haligra hada; 7 sifon sidan Godes beowas sculon hergan deghwamlice on circan 7 
for eal Cristen folc bingian georne. 


Sevenfold are the gifts of the Holy Spirit; and seven are the steps of ecclesiastical 
ranks and holy orders; and seven times daily should God's servants pray in church 
and diligently advocate for all Christian people.” 


> 481. 

26 Rabin, ‘Evidence for Wulfstan’s Authorship, pp. 43-52. 
77 English Historical Documents, 1, 470, n. 4. 

8 402. 

? Had. 
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However, although textual circumstances may favour grafting 4d 2 onto Hadbot, 
the clause’s subject, the value of a thegn’s wergeld, is more closely allied with 
Ad Ys discussion of 1200 Men’ — those whose wergeld is assessed at twelve 
hundred shillings, the amount set for thegns in Mirce 1§1 — than it is with 
Hadbot’s concern with ecclesiastical property. Ultimately, whether or not 4d 2 
was composed initially as the conclusion to 4d or the prologue to Hadbot, the 
difficulties it raises may be more indicative of the modern editorial desire for 
clearly distinguishable, easily classifiable ‘works’ than of problems in the trans- 
mission of the texts themselves. The extent to which Liebermann and his pre- 
decessor, Reinhold Schmid, often imposed clausal and textual divisions on Old 
English legal texts in service to modern notions of coherence and textual unity 
has been well documented.* In the case of Ad and, to a lesser extent, Mircna 
laga, problems of textual unity emerge only if one tries to extract each text from 
its place within the Compilation; however, such problems diminish if the texts 
are understood as having been composed, not to stand on their own, but to 
be read within the context of the Gebyncdu group. Put differently, the unusual 
structure and ambiguous textual boundaries of Mircna laga and Ad may be best 
explained by the suggestion that these texts, as edited by Wulfstan and incor- 
porated into the Gebyncdu group, were never intended to be read individually; 
rather, the apparent ‘messiness’ of these texts reflects an attempt to incorporate 
them more fully into the Compilation’s larger compositional scheme. 

Like Gebyncdu, the Compilation’s final text, Hadbot, is an original composi- 
tion by Wulfstan. Its discussion of priestly and episcopal rank, perhaps designed 
to echo earlier continental manuals of priestly orders,’ provides an ecclesiasti- 
cal counterpoint to the largely secular texts preceding it. Likewise, its universal- 
izing prescriptions — the prologue emphasizes the relevance of the text’s sub- 
ject matter to ‘eal Cristen folc’ (‘all Christian people")? — contrast with the 
regional emphases of Nordleoda Laga, Mircna Laga, and Ad, while recalling the 
comprehensiveness of Gepyncóus ‘ge eorl ge ceorl, ge begen ge beoden' (‘noble 
and layman, thegn and lord’).** Implicitly, this broader scope and ecclesiastical 
focus, prominently positioned at the conclusion to the Compilation, charac- 
terize Hadbot’s vision of a Christian polity as both the culmination of secular 
lawmaking and a source of cultural unity. Also reminiscent of Gebyncdu are the 
preterite verb tenses and retrospective voice of Hadbor’s final clause: 


30 Dammery, ‘Editing the Anglo-Saxon Laws, pp. 254-59; Schwyter, ‘L1 Interference’ 
31 Wormald, The Making of English Law, pp. 223, 393. 

32 Had 1. 

33 Gepyncòu 1. 
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And wise weran worldwitan, be to godcundan rihtlagan pas laga setton, folce for 
steore, 7 halidom 7 hadas for Godes lufan wurpodon 7 Godes hus 7 Godes beowas 
deoplice gridedon. 


And wise were the councillors who added these laws to the ecclesiastical canons for 
the guidance of the people, and who venerated the sacraments and holy orders for 
the love of God, and greatly honoured God's houses and God’ servants.” 


Shifting to the past tense here allows Wulfstan to evoke once again a lost golden 
age of lawmaking. The statement’s generality — particularly its reference to ‘pas 
laga [...] folce for steore’ (‘these laws [...] for the guidance of the people’), a 
phrase more descriptive of the other texts in the group than Hadbot itself — 
suggests that this clause may have been designed to serve as a conclusion to the 
Compilation as a whole. Hadbot thus serves as a bookend to the Compilation, 
one which emphasizes a progression from secular to ecclesiastical law even as it 
both recalls and encapsulates the texts which have come before it. 
Accordingly, even if manuscript evidence suggests that links between the 
texts are merely tenuous, the internal connections, particularly as developed by 
Wulfstan in his dual capacity as author and editor, indicate that the Gebyncdu 
group coheres more closely than hitherto recognized. The Compilation begins 
and ends with original compositions by Wulfstan that share both an empha- 
sis on a divinely appointed model of social order superseding local or regional 
practices and a retrospective voice framing this order as part of an idealized 
legal past. The core texts feature emendations by Wulfstan designed to high- 
light their contiguity and validate the model of social order present in the 
frame texts. The regional diversity of these texts reflects a strategy common 
in Wulfstan’s work. As Sara Pons-Sanz has shown, series of ‘region +/agu’ col- 
locations were among Wulfstan's primary means of signalling the comprehen- 
sive nature of legal authority.” That this comprehensiveness should here be 
expressed, not merely through a series of collocations, but through a series of 
texts recounting regional legal practices anticipates his similar enumeration of 
regional legal practices in his later legislation.” In short, despite its seemingly 
disparate nature, read as a collection, the Compilation instead appears to func- 
tion as series of interdependent texts organized and framed in a fashion that 
gestures towards a comprehensive model of an ordered English society. 


?* Had 1. 
?5 Pons-Sanz, Norse-Derived Vocabulary, p. 72. 
36 For example, II Cnut 12-15. 
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The ‘Gebyncdw Group and "Textus Roffensis’ 


Wulfstan’s vision for the Compilation becomes clearer if we turn to the version 
preserved in Textus Roffensis. CCCC, MS 2015 earlier date and status as one 
of Wulfstan’s “Commonplace Books’ along with the Textus compiler’s ersatz 
treatment of the Gebyncdu group texts have led scholars to privilege CCCC, 
MS 201’s older recension: Wormald complains of the ‘sloppiness’ of the Textus 
texts and the ‘awkward[ness]’ of their incorporation into the manuscript’s 
larger programme; Bethurum largely omits Textus from her discussion; and the 
on-line Dictionary of Old English Corpus does not include the Textus variants 
in its searchable database.” Nonetheless, there are reasons to believe that the 
version of the Gebyncdu group preserved in Textus Roffensis may be closer to 
Wulfstan’s final vision for the collection. 

Perhaps the most important evidence for prioritizing the Textus version 
of the Compilation over that in CCCC, MS 201 is its incorporation of addi- 
tional words and phrases characteristic of Wulfstan’s distinctive style. The 
unique presence of Wulfstanian collocations in the Textus recension indicates 
that the versions of the Compilation texts in the Rochester scribe’s source 
reflect alternate versions of the Gebyncdu group texts attributable to the arch- 
bishop himself, rather than simply corrupted renderings of the texts found in 
CCCC, MS 201 and MS 190. Collocations unique to the Textus recension and 
found exclusively or primarily in Wulfstan’s works include: ‘on engla lagum?? 
‘begenrihtes weorde’” ‘inne mid englum on folcriht)“ and friðan 7 gribian.! 
Significantly, most of the texts in which these collocations occur are generally 
thought to have been composed later in the archbishop’s career than the texts of 


37 Bethurum, ‘Six Anonymous Old English Codes’, pp. 449-50; English Historical 
Documents, 1, 468; Wormald, The Making of English Law, p. 392. 

38 Gebyncdu 1. Cf. V Atr 30; VIII Atr 5§1; I Cn 3§2; II Cn 15$1, 1582, 62, and 65; 
Ad 2; Grid 9, 11, 13, and 13$2; and nos 50 and 61 in Wulfstan, ed. by Napier. These data were 
gathered through a search of the University of Toronto Dictionary of Old English Corpus. On 
Wulfstan’s use of Engla lagu, see Fulk, 'Localizing and Dating Old English Anonymous Prose’, 
p. 67; Pons-Sanz, Norse-Derived Vocabulary, p. 72; Rabin, ‘Evidence for Wulfstan’s Authorship, 
p. 49; Stanley, ‘Wulfstan and Ælfric, p. 435. 

3? 40 2 and Gebyncdu 6 (this clause and its predecessor appear only in Textus Roffensis). Cf. 
V Atr 9$1; VI Atr 583; and Gefyncóu 2. See Rabin, ‘Evidence for Wulfstan's Authorship’ p. 50. 


40 Nordleod 1. Cf. Grid 4. 


^! Had 181. C£. VI Atr 4283; I Cn 2 and 4; nos 30, 37, and 59 in, Wulfstan; and no. 19 in 
The Homilies of Wulfstan, ed. by Wulfstan. 
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the Gebyncdu group. Although the Compilation traditionally has been dated to 
c. 1006-08, the Textus collocations are more typical of texts composed between 
1010 and 1016, though several (including I and II Cnut and Napier 50, 59, 
and 61) may be as late as 1020-1023. Accordingly, while we cannot date the 
Textus variants with certainty, it seems reasonable to speculate that Wulfstan 
composed an earlier version of the Compilation preserved in CCCC, MS 201 
and MS 190 between 1006 and 1008, which he then revised several years later 
to produce the version used by the Rochester scribe. Wulfstan was an inveterate 
reviser — nearly all of the archbishop’s most famous works survive in multiple 
versions reflecting, in many cases, years’ long processes of revision — and the 
distinctive features of the Textus recension suggests that he may have composed 
the Gepyncóu group in this fashion as well. 

Also indicative of Wulfstan’s revision process is the Textus recension's 
replacement of regional designators with national ones. The Textus Gepyncóu, 
for instance, adds a phrase to its opening clause emphasizing that the practices 
it describes are common ‘engla lagum' (‘to the laws of the English"). Likewise, 
Noróleoda laga, here retitled ‘Be wergylde’ (‘On Wergelds’), now claims to 
record, not the wergeld of the ‘Nordleoda cynges (‘king of the Northern peo- 
ple’), but the king’s wergeld ‘mid englum on folcriht’ (‘according to the folk-law 
among the English’). In contrast, Mircna laga and Ad 1 retain their internal 
regional references and allusions; however, the manuscript omits the rubrics 
found in CCCC, MS 190 and MS 201 specifying each text’s Mercian origin. 
It is possible that these alterations were the work of the Rochester scribe or 
another twelfth-century interpolator, yet such revisions would not be typi- 
cal of Anglo-Norman copyists who more frequently emphasized rather than 
minimized the regional specificity of pre-conquest legal texts.? Furthermore, 
the fact that the internal changes to Gebyncdu and Noróleoda laga involve 
the introduction of characteristic Wulfstanian collocations suggests that the 
intervention of the archbishop himself. Perhaps most importantly, though, 
the substitution in Textus of broader, more culturally capacious categories for 
narrow regional or ethnic designators reflects rhetorical practices found across 
Wulfstan’s legal writings as his model of a holy society became more com- 


42 On the chronology of Wulfstan's works, see above n. 1. 

95 Gebyncdu 1. 

44 Noröleod 1. 

4 Pons-Sanz, Norse-Derived Vocabulary, p. 72; Innes, 'Danelaw Identities, pp. 76-77. 
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prehensive.^6 The consistency of these alterations to the ‘variant’ texts of the 
Textus recension suggests that the substitution of a national for a regional focus 
was purposeful rather than accidental. As such, the Textus ‘variants’ might be 
better characterized as the result of a revision or series of revisions reflecting 
Wulfstan’s evolution as a legislator than as the product of scribal sloppiness or 
reliance on inferior source material. 

However, if internal evidence suggests that the Rochester recension rep- 
resents a more developed version of the Compilation than that preserved in 
CCCC, MS 201, its value as a witness is complicated by the problematic omis- 
sion of significant passages of text. Certain omissions, such as the final three 
words of Mirce 3 or the final five words of Had 5, can be easily dismissed as 
scribal carelessness or eyeskip. More troublesome, though, is the absence of 
Had 11, the clause concluding the text and summing up the Compilation as 
a whole.“ In part, omissions of this sort can be explained by the Rochester 
scribe’s repurposing of the Compilation’s component texts: as Wormald has 
shown, the scribe likely received the Gebyncdu group in a single textual unit 
resembling CCCC, MS 201 which he then disarticulated in order to use the 
texts to fill in available spaces within quires.“ Wormald’s argument provides 
one possible justification for the abbreviation of Hadbot, since the remaining 
space between its final transcribed clause and the beginning of the subsequent 
text is too small to contain the concluding passage found in CCCC, MS 201. 
The need to omit Had 11 may also shed light on the manuscript’s anomalous 
inversion of Had 9§1 and 10. In their original sequence, Had 9§1 sets out the 
distribution of compensation following specific types of injuries to those in 
holy orders while Had 10 decrees more broadly that ‘a man sceal mid rihte dom 
efter dede’ (‘one must always righteously pass a judgment appropriate for the 
deed’). Inverting these clauses frames Had 9§1’s distribution of compensation 
as a means of ensuring Had 10’s ‘dom efter dede’ (‘judgment appropriate for 
the deed’), rather than simply as a specific procedure to be followed in response 
to a certain category of crime. Together, Had 10 and 9§1 establish the criteria 
for just compensation relevant to the text as a whole, not just to the specific 


46 On the substitution of national for regional rhetoric in Wulfstan’s legal writings, see 
Lawson, ‘Archbishop Wulfstan’, pp. 565-86; Pons-Sanz, Norse-Derived Vocabulary, pp. 70-72; 
Wormald, ‘Archbishop Wulfstan and the Holiness of Society, pp. 244-52. 

47 See fol. 7”. 

48 Wormald, The Making of English Law, pp. 120-21. Further palaeographical support for 
this argument has been adduced in Hough, ‘Palaeographical Evidence’, pp. 63-64. 
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injury clauses immediately preceding Had 9. Though only speculation, then, it 
is possible that the Textus scribe reversed these clauses in order to manufacture 
a conclusion to the text that would replace the one omitted from the manu- 
script. More broadly, the omission of Had 11 highlights the fact that although 
the Textus recension may provide superior individual readings for the texts of 
the Gepyncóu group, it cannot necessarily fully replace the version preserved in 


CCCC, MS 201. 


Law and Legal History in the ‘Gebyncdw’ Group 


How, then, to situate the Compilation within Wulfstan’s writings and the 
corpus of Anglo-Saxon law more generally? Space constraints prevent a com- 
prehensive discussion of this question; nonetheless it is possible to sketch at 
least the outlines of one possible answer. The extent of Wulfstan’s editorial and 
authorial interventions recommend against the assumption that these texts — 
particularly those composed entirely by the archbishop — provide a transpar- 
ent record of English legal practice. Indeed, as D. M. Hadley has shown, the 
Compilations most famous prescription, Gebyncdu’s ‘five-hide rule’ for social 
advancement, is unsupported by contemporary evidence.” Similar objections 
have been raised by R. Allen Brown, Richard Abels, and M. K. Lawson, among 
others. Problems of the sort identified by these scholars have led some to spec- 
ulate that the Gebyncdu group was composed as a ‘private compilation’ rather 
than as prospective legislation;*! however, questions concerning why Wulfstan 
assembled such a compilation and how it coheres with his larger body of work 
remain unanswered. 

A more useful way of understanding the Gebyncdu group may be to re-exam- 
ine what has often been considered among its most problematic features: its 
so-called ‘nostalgia. Bethurum, for example, found ‘a certain irony’ in the fact 
that the works of a legal innovator like Wulfstan would 'invoke[e] the past with 
nostalgia and Wormald labelled the Compilation ‘decidedly old-fashioned.” 


Hadley, The Northern Danelaw, pp.74-75. 


50 Abels, Lordship and Military Obligation, pp. 108-11; Brown, ‘An Historian’s Approach; 
p. 141; Lawson, Cut, p. 60. On this point, see also Rabin, ‘Evidence for Wulfstan’s Authorship’, 
pp- 50-52. 


`l English Historical Documents, 1, 468. See also Pons-Sanz, Norse-Derived Vocabulary, 
p. 217; Richards, "The Manuscript Contexts of the Old English Laws; p. 186. 


5? Bethurum, ‘Regnum and Sacerdotium, p. 129; Wormald, The Making of English Law, 
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Yet portraying Wulfstan’s method simply as nostalgic fails to appreciate the 
extent to which his approach to legal history here is in keeping with that found 
in other texts he composed during this period. In legal and homiletic texts 
composed between 1002 and 1008, Wulfstan displays a sustained engagement 
with legal history unmatched during any other stage in his career. The Canons 
of Edgar, the echoes of the Kentish law-codes in Grid 6-8, and the forged 
Edward/Guthrum all appeal to the legal past — one that has been idealized 
and, in certain cases, invented — as a precedent exercising both moral and pre- 
scriptive force on contemporary juridical practice. In particular, the opening 
clauses of Edward/Guthrum closely parallel Hadbot in both theme and syntax, 
as in their evocation of the ‘witan’ (‘council’) that in times past had 


gesetton woruldlice steora eac, for dam þingum pe hig wistan, bat hig elles ne 
mihton manegum gesteoran, ne fela manna nolde to godcundre bote elles gebu- 
gan, swa hy sceolde 


also set secular punishments, because they understood that they otherwise would 
not be able to govern many people nor would many people otherwise submit to 
godly amendment as they should.’ 


Such themes recur frequently in legal texts composed by Wulfstan prior to the 
promulgation of V Æthelred in 1008; after which, as Wormald observes, one 
finds a shift from ‘a generalized account of how a holy society should be’ to 
‘more pointed exhortations targeted at those in positions of authority.’ Put 
differently, in his earliest writings, the attempt to determine ‘how a holy soci- 
ety should be’ led Wulfstan to produce a series of texts depicting how a ‘holy 
society’ had been. By creating a legal exemplar in the past, Wulfstan set out to 
establish both precedent and paradigm for legislating the present. 

Read within this context, the Compilation on Status becomes more than 
simply a nostalgic collection of defunct regional legislation. Rather, it partici- 
pates in a broader effort to re-imagine Anglo-Saxon legal history. The claim 
with which Gebyncdu opens, that ‘hit wes hwilum on Engla lagum pet leod 
7 lagu for be gebincdum’ (‘in the laws of the English, it once was that peo- 


p. 393. For similar descriptions of the Compilation, see Bethurum, ‘Six Anonymous Old 
English Codes, p. 458; Brown, ‘An Historian’s Approach; p. 141; Faith, Tbe English Peasantry, 
pp. 126-27. 

55 EGu, Pr. $2. 

54 Godden, ‘Apocalypse and Invasion, p. 152; Wormald, ‘Archbishop Wulfstan and the 
Holiness of Society, p. 246. 
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ple and law were ordered by status’), functions not as a recollection of earlier 
legal practice, but rather as a statement of precedent imposing an ethical and 
juridical demand upon contemporary legislators. Likewise, the conclusion to 
Hadbot, that ‘wise weron worldwitan, pe [...] pas laga setton, folce for steore’ 
(‘wise were the councillors who added these laws [...] for the guidance of the 
people’), serves as a statement of legal principle aimed at eleventh-century law- 
makers. Perhaps most importantly, the regional comprehensiveness gestured at 
in CCCC, MS 201 and incorporated more broadly into Textus Roffensis frames 
the Compilation as Wulfstan’s first attempt to imagine a legal polity that fulfils 
his vision for a holy society, and thus the first step towards the more far-reach- 
ing vision present in such texts as the Institutes of Polity and I-II Cnut. 

Three conclusions, then, can be drawn from this argument: that the Gebyncdu 
group coheres as a compilation far more closely than hitherto recognized; that 
the texts preserved in Textus Roffensis deserve more attention from editors and 
historians as they reflect a distinct stage in the Compilation’s development, one 
which may be closer to his final vision for the Compilation given the incor- 
poration of vocabulary more characteristic of the archbishop’s later writings; 
and finally, that more than just an anthology of regional laws or customs, the 
Compilation represents a specific phase both in Wulfstan’s development as a 
legislator and in the evolution of his project to envision a holy society in later 
Anglo-Saxon England. Too often, contemporary scholars dismiss the so-called 
‘anonymous’ Anglo-Saxon laws in favour of their named royal counterparts; 
this was not the approach taken by the compiler of Textus Roffensis, however, 
and as the sophisticated approach to law and legal history in the Compilation 
on Status suggests, we would be wise to follow his example. 
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EPISCOPAL POWER AND PERFORMANCE: 
THE FUGITIVE-THIEF RITE IN TEXTUS ROFFENSIS 
(ALSO KNOWN AS THE CATTLE-THEFT CHARM) 


Tracey-Anne Cooper 


(Giffeoh sy undernumen. gif hit sy hors sing 
on his fetera. odde on his bridels. Gif hit 
sy oder feoh, sing on dat hofrec. 7 ontend dreo 
candela. 7 dryp on dat ofrec. wax driwa ne meg 
hit de manna forhelan. Gif hit sy inorf sing 
on feower healfa dzs huses. 7 ene on middan 

Crux Christi reducat. Crux Christi per furtum periit, in 
venta est. Abraham tibi semitas, vias, montes conclu- 
dat, Job et flumina. Ad iudicium ligatum perducat. 

[udeas Christi crist ahengam det him come to wite 
swa strangum. Gedydon heom dada pa wyrstan 
hy det drofe onguldon hzlon hit him to 
hearme myclum. 7 heo hit nafor helanne 
mihton.! hit becwed. 7 becwel 


1 [OE] ‘If cattle are stolen. If it is a horse, sing on his fetters or on its bridle. If it is other 
livestock, sing on its hoofprints, and light three candles and drip wax three times. If it is 
household goods sing it at the four sides of the house and once in the middle’. [Latin] “May 
Christ’s Cross return it. Christ’s Cross which was lost through theft is found. May Abraham 
close to you the paths, the ways, the mountains and Job the streams’. [OE] “The Jews hanged 
Christ, for which a great punishment came to them. They committed the worst acts towards 
him, they paid terribly for that. They hid it to their own great harm, they could not keep it 
hidden’. 


Tracey-Anne Cooper (coopert@stjohns.edu) teaches Medieval History at St John’s University 
in Queens, NY. Her interests include manuscript studies, Anglo-Saxon history, Old English 
literature, and Women’s History. 
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The above text, included on fol. 95' (lines 10-23 of 24) of part 1 of Textus Roffensis 
is most commonly referred to as a cattle-theft charm. It is the argument of this 
chapter that this is a misleading categorization, and we should instead think of 
this as a rite performed by a bishop to bring a fugitive thief to justice and, thus, it 
should not be considered out of place among the other anonymous codes in Texzus 
Roffensis. Yet, as Andrew Rabin has recently noted, this is the only text in Textus 
Roffensis, other than the regnal lists and a writ of Cnut’s, that was not included 
in Felix Liebermann’s three volume Gesetze der Angelsachsen.” Liebermann’s deci- 
sion could have been based on its exclusion from the Quadripartitus, or on the 
fact that it was scored through in red ink in CCCC, MS 383 Patrick Wormald 
concluded that the scribe who included the text in CCCC, MS 383 was working 
on auto-pilot when he copied a version of the cattle-theft charm into the early 
twelfth-century codex of law from St Paul’s, London, because it was ‘not of course 
a legal text“ The scribe, however, would necessarily have been copying from a 
version where the charm appeared in the same context; thus, after the anonymous 
code, Wergeld, and probably before the anonymous code, Hit becwæð. The same 
text in Textus Roffensis, CCCC, MS 190A, p. 130, CCCC, MS 41, pp. 206-07, 
and London, BL, MS Cotton Tiberius A. iii, fol. 106 occurs without any sub- 
sequent deletion. This chapter will consider the cattle-theft charm in Textus 
Roffensis in four incremental layers. First, the language which has been used to 
classify the text will be re-evaluated; secondly, an examination of the layers of 
allusion in the text reveals that it was both highly literate and fundamentally 
Christian. Thirdly, an examination of its mise ez page and its context with the 
other anonymous codes in Textus Roffensis demonstrates that it was an integral 
part of the original design. Lastly, a comparison with the contexts of the other 
manuscripts that contain this rite reveals a strong episcopal link between them. 
In understanding this charm as an episcopal ‘legal’ rite, which brought to bear the 
bishop’s power of binding and loosening to apprehend a fugitive thief, we are able 
to appreciate better the episcopal nature of the Rochester manuscript as a whole. 

The surety that backs the whole institution of law is that it is ultimately 
Iudicium Dei, and this pervades all notions of justice in this period; it 
informed the notion that oaths and ordeals performed by bishops (or priests) 
were efficacious, just as it underpinned the idea that these same men could 
bring thieves to justice through a performative appeal to the cosmological 


See GA; Rabin, ‘Ritual Magic or Legal Performance’. 
3 CCCC, MS 383, p. 87 (II. 6-20). 
* Wormald, The Making of English Law, p. 232. 
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Cross? We ought not to be so ready to dismiss the cattle-theft charm/fugitive- 
thief rite in Textus Roffensis as a superstitious interloper in the rational world 
of Law any more than we would any of the codex’s other anonymous ‘codes’. 
Wormald commented that the term ‘code’ problematically suggests a single con- 
textual stratum of utilitarian government pronouncements, while the extant 
codes exist in forms that ‘raise awkward questions’ about their applicability or 
relevance. He further noted that the intentions of the law-makers are hard to dis- 
tinguish from those of their servants, particularly leading bishops like Wulfstan, 
or from the intentions of their preservers who were ‘intimately involved and cor- 
porately interested in the maintenance of law and order?‘ Janet Nelson cautions 
us against the unhelpful paradigm of polarized opposites, and reading medieval 
history as a progression from one thing to another: ‘from epic to romance, from 
ritual to romance, from liturgy to law’ in other words as, ‘successive, progressive 
and therefore separable ages and stages.’ The fugitive-thief rite demonstrates 
that liturgy and law are not mutually exclusive, and that modern scholarly cat- 
egorizations require constant questioning. Over-rigorous classification of texts 
by type can lead us too quickly to dismiss the relevance or importance of certain 
texts, and we should be wary of presuming to add or subtract value from any one 
text in a collection on the basis of what we have come to label it. 

To call the text under discussion a ‘charm’ is to classify it, undifferentiated, 
as the same type of text as the untranslatable ‘gibberish’ charm Lacnunga cxxx- 
vii, ‘Against theft’, which reads, ‘Luben luben niga. efió niga efid fel ceid feldelf 
cumer orcggaei ceufor dard giug farig pidig delou delupih:? Though this charm 
is interesting for its oral performative power and roots in Old Irish, it is clearly 
fundamentally different to the taut hypermetric verse of the Textus Roffensis 
cattle-theft charm and its layers of Christian allusion.? Thus, for the rest of this 
chapter I will avoid using the term ‘charm in relation to texts of the type found 
in Textus Roffensis and the other manuscripts, because of the connotation that 


> On rituals of legal process see O’Brien O’Keeffe, ‘Body and Law’; Bartlett, Trial by Fire 
and Water; Davies, ‘Local Participation and Legal Ritual’; Hyams, “Trial by Ordeal’; Kerr, 
Forsyth, and Plyley, “Cold Water and Hot Iron’; Keefer, ‘Donne se circlisca man. 


6 Wormald, The Making of English Law, p. 264. 
7 Nelson, ‘Liturgy or Law, p. 446. 


8 Arnovick’s analysis of these gibberish charms, which can also include admixtures of 
Latin and Greek words, sometimes derived from liturgy or the Vulgate, posits that these ‘words 
[...] do not refer; they act. Doing so, they mystify, possibly even terrify. Arnovick’s Written 
Reliquaries, p. 41. Edition of Lacnunga cxxxvii is given on p. 45. 


? Rabin, “Hypermetric Verse’. 
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the text is some kind of ‘recessive gene’ marring the evolution of intellectual 
and legal history, and instead call these cattle texts a ‘rite’, with the generally 
understood implications of ceremony, solemnity, and religiosity.'° Moreover, 
the text is not solely concerned with the theft of cattle, but also with horses and 
household items, inorf, which as Rabin demonstrates is specifically used as a 
gloss of the Roman legal term supel/ex. Furthermore, the text is not intended 
to prevent the theft, as earlier examples were, nor, is it primarily concerned with 
the recovery of the stolen items that have been hidden, but rather it aims to 
bring the absconded culprit to justice. Hence, ‘fugitive-thief rite’ is a substan- 
tially more accurate description of the text than cattle-theft charm. 

Stephanie Hollis’s stress on performance was particularly useful for spurring 
on new studies of these texts, but her interpretation relied on Valerie Flint’s the- 
ories regarding the ecclesiastical performance of ‘magic’ in this period, which 
both overestimated the innate paganism of the laity and underestimated the 
Christian performative power of the clergy." Flint interpreted the occurrence 
of charms, and other texts with ‘folkloric’ connotations, in manuscripts that 
were clearly ecclesiastical, as a tactical compromise. Her argument was that 
churchmen co-opted and incorporated into their practices the superstitious 
beliefs and reliance on the performative magic of the laity in an attempt to elicit 
more ardent Christian adherents. Thus, Hollis following Flint, concludes that: 


By accommodating the laity’s customary reliance on magic through the creation 
and adaptation of secular rituals which filled the gaps in the official liturgy, ecclesi- 
astics allowed members of the laity to retain to a degree, the performative power to 
transform the natural world.'? 


Hollis and Flint made sense of the seeming dichotomy presented by the occur- 
rence of charms alongside liturgy and law by positing a calculated compromise 
on behalf of the Church; by contrast, Karen Jolly argued that popular religion 
had come to subsume the formal religion of the Church and that a syncretism 
of Christianity and folk beliefs informed sermons as well as charms.'* Clare 


10 Rabin, "Hypermetric Verse’, prefers the term ‘ritual’, to which I have no objection, but 
‘rite’ perhaps stresses the associations with Christianity and liturgy that inform my argument. 
The term ‘recessive gene’ was used by Liuzza pertaining to perceptions of prognostics, ‘Anglo- 
Saxon Prognostics, p. 182. 


U Rabin, ‘Ritual Magic or Legal Performance’, pp. 181-83. 
12 Flint, The Rise of Magic. 

15 Hollis, ‘Old English “Cattle Theft Charms", p. 162. 

14 Jolly, Popular Religion in Late Saxon England, p. 32. 
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Lees, while not fully accepting Jolly’s argument, sees cultural theory as a way to 
understand the performative aspect of religious practice. She argues that ‘reli- 
gious belief is not just a theology — a theological and readerly response to a 
body of sacred works — it is also a psychological, social, historical and cultural 
phenomenon’! An overemphasis on genre divisions which tries to alienate 
‘superstitious’ practices from religious orthodoxy can overlook their fluent con- 
nectivity. Roy Liuzza, in his study of Anglo-Saxon prognostics, another misun- 
derstood branch of the intellectual and cultural milieu of the period, concluded: 


[Mledieval religious practices cannot easily be separated into simple dichotomies 
of ‘Christian’ and ‘pagan’, ‘orthodox’ and ‘heterodox, ‘religion’ and ‘magic’, ‘faith’ 
and ‘superstition’ [...] if we are to understand these texts properly we need to 
unlearn some of our modern distinctions.'® 


Thus, it is often extremely difficult for scholars to pinpoint concrete and con- 
sistent distinctions between liturgy, a private prayer, a charm, a rite, a code, an 
exorcism, or even a recipe precisely because the differences were not clear cut in 
the Anglo-Saxon world. 

Hollis’s study differentiated between three types of ‘cattle-theft charms’ that 
were ‘quite distinct performance texts, and the one in Textus Roffensis she clas- 


sified as Type C." 


Table 2. The occurrence of the cattle-theft texts as distinguished by Hollis. 


Type A Storms 15 Cambridge, CCC 41, 206 Win.s.xi/lorxi med. Ker no. 32 
Type B Storms 13 Cambridge, CCC 41, 206 
Storms 14 London, BL, Harley 585, fol. 180" s. xi/xi, xi/1 Ker no. 231 
Type C Storms 12 Cambridge, CCC 41, 206 
Storms 1la Cambridge, CCC 190A, 130 Exeter, s.xi med Ker no. 45 
London, Tiberius A. iii, fol. 106 Cant. CC. s.xi med Ker no. 186 
Storms llb Textus Roffensis, part 1, fol. 95 Roc. s.xii/1 Ker no. 373 
Cambridge, CCC 383, 87 Lon. St. Pauls, s.xi/xii Ker no. 65 


15 Lees, Tradition and Belief, p. 6. 
16 Liuzza, ‘Anglo-Saxon Prognostics, p. 211. 


17 Hollis, ‘Old English “Cattle Theft Charms", p. 141; Storms, Anglo-Saxon Magic, 
pp. 202-17. Edited Cockayne, Leechdoms, 111, 286 and 60; 1, 390-92 and 384. 
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All three types are found in CCCC, MS 41, a manuscript of Bede’s Historia 
ecclesiastica produced in the first half of the eleventh century perhaps at 
Winchester and later gifted to Exeter by Leofric.'* All three types of ‘cattle- 
theft charms’ occur among the many texts that have been added in the margins 
and blank spaces of this manuscript, which include a missal and other liturgical 
texts, homilies, a martyrology, part of the verse Solomon and Saturn, prayers 
and other charms.? Type A, which only occurs in CCCC, MS 41, has no 
instructions for performance or ritual and temporally shifts between preven- 
tion and recovery as it petitions for a theft to be prevented, stolen cattle to be 
returned and the culprit who may be planning a theft to be destroyed. Type B 
does have instructions for performance, and while in the CCCC, MS 41 ver- 
sion it is the owner of the stolen property who is instructed to speak the words, 
in the version in Harley 585 it is the person to whom the theft is reported who 
should speak them. The incantations, in both Latin and Old English are cen- 
tred on an appeal to the Cross of Christ to recover what has been lost. 

Type C appears in an early version in CCCC, MS 41, and it was then 
redacted to form the version that appears in the eleventh-century codices 
Cotton Tiberius A. iii and CCCC, MS 190, a manuscript of the type com- 
monly known as Wulfstan’s handbook. In the twelfth century this redaction 
also occurred in CCCC, MS 383 the law collection noted above and in Textus 
Roffensis. This redaction, included at the opening of this chapter, includes 
instructions not only as to what to sing in Latin and Old English but also the 
actions that were to be taken, namely, if a horse had been stolen, the incan- 
tation was to be sung over its fetters or bridle, but if it was any other animal 
that was purloined, it was to be sung three times while dropping candle wax 
into the hoof prints. If it was household goods that were stolen, then it was 
to be sung at the four sides of the house and once in the middle. It is impor- 
tant to note that instructions for Type C specifically indicate the words are 
to be sung whereas the instructions for Type B indicate only they were to be 
spoken, thus sing rather than cwed, and singing is an ecclesiastical activity and 
candles perhaps also have an ecclesiastical connotation. Rabin demonstrates 
the polish that has been put on this redaction by removing confusing references 


13 Ker, Catalogue of Manuscripts, no. 32. Grant, The B Text of the Old English Bede, p. 445; 
Cambridge, Corpus Christi College 41, ed. by Grant; Bredehoft, ‘Filling the Margins of CCCC 
MS 41’; Keefer, "Liturgical Marginalia. 


1? See Gneuss, ‘Liturgical Books; p. 101, compiled as A. 2. 
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and recasting it in hypermetric verse.” Rather than seeing the changes in this 
version as predictable oral variance, he demonstrates that they reflect revisions 
made in the context of a highly literate culture, which sought to align the texts 
with contemporary theological ideas and legal practice. The fugitive-thief rite 
is thus the ‘work of a redactor fluent in Latin, conversant with Old English 
poetic norms, and [...] mindful of concerns central to the legal texts with which 
it would be grouped”! 

Thomas Hill broke new ground when he began looking closely at the biblical 
allegory in the cattle theft charms, and noted that the four directions invoked 
in the charms were a reflection of the cosmological Cross.” He pointed to 
Ephesians 3. 18-19 ‘how wide and long and high and deep is the love of Christ’, 
and the interpretations of later theologians which explicitly made the con- 
nection to the Cross and its dominance of all four directions. Although Hill 
cited specifically the Type B cattle-theft charm, which has a more overt four- 
directionality than Type C, the allegory is still clear through the singing of the 
incantation at the four sides of the house and the four pathways of escape that 
were closed to the culprit: the semitas, vias, montes, flumina — paths, roads, 
mountains, rivers. 

The two Old Testament patriarchs that occur in the Textus Roffensis charm, 
Abraham and Job, have been chosen wisely by the redactor.”” While Abraham 
certainly did a lot of wandering on paths and roads and a mountain was the 
scene for the near-sacrifice of Isaac, perhaps the rescue of his nephew, Lot, 
would also have been recalled in this context. In Genesis 14 the goods, food, 
and people of Sodom are carried off, including Lot and all his possessions, and 
Abraham and his men pursued the despoilers and retrieved all that had been 
stolen. Job’s closing of rivers is perhaps a reference to Job 20. 17, ‘Let him not 
see the streams of the rivers, the brooks of honey and butter’. But this, like the 


20 Rabin, ‘Ritual Magic or Legal Performance’. 
?! Rabin, "Hypermetric Verse’, p. 482. 
2 Hill, “Theme of the Cosmological Cross, pp. 488-90. 


23 The earlier charm had called upon Abraham, Isaac, Andronas (a corruption of Andreas), 
and the Cross of Jacob. These latter two references may indicate an X-type of cross with diagonal 
arms, such as that upon which St Andrew was crucified, also known as the Crux decussata or 
saltire. The cross of Jacob, may refer to Genesis 48. 14 and the way that Jacob crossed his arm 
to bless the sons of Joseph contrary to the order in which they were presented, and so he put 
his right hand on the head of the younger son, Ephraim, and his left on head of Manasseh, his 
first-born, prophesying that Ephraim would become the greater and his seed would become a 
multitude of nation. 
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Abraham reference, should be understood as an expansion of the theme of how 
short-lived are ill-gotten gains. The Job reference is part of a diatribe by Job’s 
friend Zophar (who is trying to get Job to admit what he has done to so offend 
God) on the idea that ‘the triumphing of the wicked shall be short’. 

Heather Barkley in studying the Type B charm noted the theme of failure 
to keep things hidden’ using the biblical allegory of Herod’s inability to keep 
the location of Bethlehem secret from the Magi.?* The motif of failure-to-keep- 
hidden is modified in the Old English incantation in the Texzus Roffensis charm 
to focus solely on the Invention of the Cross.” Ælfric in the Homily for the 
Invention of the Cross in his second series, however, makes no mention of Jewish 
culpability in the manner of the fugitive-thief rite, and for this part of the hagi- 
ographical tradition our best witness in this period is the Old English poem, 
Elene, recorded in the late tenth-century Vercelli codex. St Helen sternly inter- 
rogates the Jewish community in Jerusalem as she tries to discover the wherea- 
bouts of the True Cross, and the poet imagines the Jews’ machinations: 


[...] godes agen bearn 

pone unscyldinge eofota gehwyles 

purh hete hengan on heanne beam in fyrndagum federas usse. 
Pet was prealic geboht. Nu is berf mycel 

pet we festlic ferhd stadelien 

pet we des moróres meldan ne weordan 

hwer bet halige trio beheled wurde 

after wigbrace, by las toworpen sien 

frod fyrngewritu on da federlican lare forleten.” 


St Helen tortures the Jewish spokesman by confining him in a dry well for seven 
days, at which point he is prepared to offer up a prayer to God, whereupon a 
pleasant smoke wafted up from the secret location of the Cross. The fugitive- 
thief rite is, thus, full of complex Christian allegory, reworked for the Type C 


version: the Jews inability to hide the Cross, Abraham’s ability to recover stolen 


24 Barkley, ‘Liturgical Influence on Anglo-Saxon Charms; pp. 450-52. 


25 The Office for the Invention of the Cross is given after the three ‘cattle-theft charms’ in 
the marginalia of CCCC, MS 41, but not in their immediate context. 


26 «God's own son whom, guiltless of every crime, our fathers in days long since hanged 
out of hatred upon the high tree. That was a calamitous idea. The great need now is that we 
should brace our spirits so that we do not become informants of that execution, or as to where 
that holy tree was hidden after the aggression and the violence, in case the wise writings of old 
be overturned and the precepts of our fathers forsaken’ Elene (1l. 422-32); translation: Anglo- 
Saxon Poetry, trans. by Bradley, p. 185; text: Elene, ed. by Kent, p. 34. 
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goods, and the rumination on the short-lived nature of ill-gotten gains in Job, 
and the theme of the Cosmological Cross which stretched to the four corners 
of the world and from which nothing or no-one can be hidden. 

When considering the context of the fugitive-thief rite in Texzus Roffensis 
it is worth noting well Fred Robinson's argument that manuscript context can 
provide invaluable clues as to the function of a particular text in a particular 
circumstance: 


When we read an Old English literary text we should take care to find out what 
precedes it in its manuscript state and what follows it. We should know whether it 
is an independent text or part of another, larger text. We should have some sense 
of the poems mise en page and some conception of the manuscript as a whole. For 
medieval books often constituted composite artefacts in which each component 
text depended on its environment for part of its meaning. Ifa text is detached from 
its codicological background (as texts normally are in our modern editions), we 
risk losing part of the meaning." 


Robinson5 advice pertained to Old English poetry, but it has a broader applica- 
tion to texts of all kinds found in composite or compilation manuscripts, and 
has provided insights across many genres.’* The fugitive-thief rite reproduced 
at the beginning of this chapter retains, as close as is possible, the layout of the 
Textus Roffensis version of the cattle theft charm. The text begins on a new line, 
following the end of Wifmannes Beweddung, but at the end of the rite, after a 
short break, Hit becwæð begins with an initial ‘h’ on the same line as that on 
which the rite ends. It is unusual in Textus Roffensis for a half-line to be used; 
there are only three other examples in part one of the manuscript where this 
occurs — on fol. 78" in the middle of Instituta Cnuti and twice on fol. 97' in 
the middle of the Coronation Charter for King Henry I. Beginning Hit becwad 
on the same line was spatially unnecessary as six blank lines are left overleaf on 
fol. 95" at the end of the short text. 

The relationship between the texts in the quire that includes that fugitive- 
thief rite can also be seen through a comparison of the sizes of the initials. The 


?7 Robinson, ‘Old English Literature in its Most Immediate Context, pp. 11-29. 


28 T iuzza has considered the importance of manuscript context for several different genres 
including riddles, poetry and prognostics: ‘Old English Christ and Guthlac’; ‘Anglo-Saxon 
Prognostics. Keefer has considered issues of manuscript context and editing with regard to 
liturgical poems: ‘Respecting the Book’. Paul Szarmach examined manuscript context with 
regard to Æðelflæd of Mercia in the Mercian Register: ‘Edelfled of Mercia’; Graham Caie 
has examined manuscript context in relation to Old English Christian Poetry: ‘Codicological 
Clues’. 
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rite begins on a new line with an initial “G’ rubricated in green, which is situ- 
ated partially in the margin and partially within the text body, in the manner of 
all text divisions. In the facsimile the initial measures 9 x 9, and the 'C' and T 
that begin the Latin and Old English parts of the incantation are smaller and 
fully in the margin which indicates the subdivision of a text, and measure 7 x 3 
and 9 x 2 respectively.” Compared to other initials in this quire, the opening 
‘G’ is the same size as the ‘H?’ that opens Hit becwead, but smaller than the ini- 
tials of the other anonymous codes in this quire: the ‘h’ which opens Gebyncdu 
is 25 x 8, the ‘C’? for Nordleoda laga is 13 x 12, and the ‘G’ of Wifmannes, 
13 x 11.°° Indeed, the initial for the fugitive-thief rite is proportionate with the 
initials for the sub-sections of VI Athelstan, which constitutes the rest of this 
quire, and which average 9.3 x 9.0.?' Collectively this evidence suggests that 
perhaps Gebyncdu and Noróleoda laga were seen as clearly separate items, but 
Wifmannes, the fugitive-thief rite and Hit becwead, were perhaps considered as 
a cohesive group. 

In CCCC, MS 383 the fugitive thief rite also occurs between Wifmannes 
Beweddung and Hit becwed, as it does in Textus Roffensis.** This reinforces the 
idea that there was a recognized link between the three texts, all of which deal 
with property transfer, through marriage, through bequests, and through theft 
and the recovery of property when the thief is brought to justice.? Hit Becwad 
is a formula stating that the owner of a property has come into it lawfully 
"without fraud or prohibition' and is thus free to bequeath it to whomsoever 
he chooses and to hold it for his lifetime, which as Wormald points out, ‘is 
the position inherent in the whole principle of bookland.** Some of the phras- 
ing, and the emphasis on appropriate consanguinity in Wifmannes Beweddung, 
place the original production of these texts in the era of Wulfstan’s influence. 
In Wifmannes Beweddung two important principles are established: first, the 


2 All measurements given in mm. 

30 By comparison the opening “Ð” of VI Æthelstan is 17 x 21 mm. 

3! Specifically Ð 9 x 12; O 8 x 9; Ð 9 x 10; F 13 x 9; S 8 x 6; 7 (& sign) 9 x 6; 7 (& sign) 
9x6;S8x6;E9x8; N9x8;T11x10;E9x9;T8x 11. 

32 With the intervention of the ‘roving item Wergeld; Wormald, The Making of English 
Law, p. 385. It should also be noted that Wifmannes, however, occurs without the fugitive-thief 
rite or Becweð in Quadripartitus. 

355 Ancient Laws and Institutes of England, ed. by Thorpe, p. 78 for Hit Becwed and 
pp. 108-09 for Be Wifmannes. For description of these texts see Wormald, The Making of 
English Law, pp. 384-87; Wormald also prints a translation of Hit Becwed, p. 385. 

4 Wormald, The Making of English Law, p. 385. 
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nature of the property transfers involved in a wedding and second, the role of 
the church in marriage.” 

Wormald noted that each quire seems to have been conceived, where pos- 
sible, as a separate booklet, which opens with a lengthy regnal code, followed 
by anonymous codes, which are used to fill in the space, so that a new king’s 
code can start the next quire. Thus, we are perhaps looking at two streams of 
organization in the Textus Roffensis manuscript — the first, the regnal codes, 
and the second the anonymous codes.’ The other anonymous codes that come 
before Wifmannes Beweddung in Textus Roffensis, Gebyncdu, and Nordleoda 
laga, are two parts of what Wormald calls Wulfstan’s compilation on status: 
the Gebyncdu group — Gebyncdu, Nordleoda laga, Mircna laga, Ad, and Hadbot, 
which occur in this order in CCCC, MS 201. Two other parts of this ‘amoe- 
bic’ Gebyncdu group — Mircna laga and Ad — are to be found much earlier in 
Textus Roffensis, at least in the order that we now have it. If we give credence, 
however, to the possible quire signatures, viii, on fol. 95" and ‘ix, on fol. 47, 
and reorganize our understanding of the manuscript accordingly, as Wormald 
posited, then the anonymous codes are brought together in the ‘second stream’ 
of texts which follow the royal codes on what would then be quires 7 and 8 
and the Gebyncdu group is reconstituted.?" Moreover, the Äthelstan VI code 
that opens the quire containing the fugitive-thief rite is repositioned to come 
after the other Athelstan codes. By this organization the cattle-theft charm 
can be seen as ‘part and parcel’ of the series of anonymous rituals, not just the 
Gebyncdu group, but also Be Blaserum, on the threefold ordeal for ‘incendiaries 
and underhand killings??? Ordal, on ordeals of hot water and hot iron, Walreaf, 
outlawing grave robbers, Pax on the extent of the king’s peace and Swerian con- 
sisting of oath formulas for a variety of legal situations.” 

The Gepyncóu group is associated with the Wulfstanian text Episcopus in 
Quadripartitus (albeit without this charm), which is a good fit because oaths 
and ordeals are the appropriate arena for the exercise of episcopal power. The 
bishops duties laid out in Episcopus include reconciliation, settling disputes and 
making peace ‘along with those secular judges who love right: Moreover, ‘he 
must not consent to any injustice, neither wrong measure or false weight; but it 


35 Wormald, The Making of English Law, p. 386. 

36 Wormald, The Making of English Law, pp. 247-48. 
37 Wormald, The Making of English Law, pp. 245-47. 
38 Wormald, The Making of English Law, pp. 367-68. 
?? Wormald, The Making of English Law, pp. 371-94. 
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is fitting that every law, whether law of the borough or law of a country district, 
should go by his advice and his witness [...]’ and ‘at an accusation he must regu- 
late the exculpation, so that no man may offer wrong to another either in oath 
and in ordeal.“ Sarah Larratt Keefer has commented on the inclusion of ordeal 
rituals in eleventh-century pontificals, including London, BL, MS Cotton 
Vitellius A. vii and CCCC, MS 146, which have vernacular adjurations for the 
accused to confess his sins rather than proceed with the ordeal. She suggests 
that this demonstrates ‘an Anglo-Saxon concern that guilt be resolved under 
Church authority by a sacramental route rather than through the more injuri- 
ous judicial one’*! This then is the wider context in which we should understand 
rituals of the Gebyncdu group. The fugitive-thief rite fits seamlessly into this 
world of legal ritual sealed by episcopal authority to transmit divinely ordained 
justice. It is not at all surprising in a world where oaths were sworn on relics 
and God revealed the truth during ordeals, that a bishop would use his power 
of binding and loosening to invoke the cosmological Cross and the weight of 
biblical allegory to bring a fugitive thief to justice. Thus, the fugitive-thief rite 
is consistent with its context in Textus Roffensis, particularly if one reorders the 
manuscript to take into account the quire signatures on fol. 95“ and fol. 47° and 
repositions the fugitive-thief rite among the other anonymous codes. 

In order to appreciate thoroughly the episcopal nature of the fugitive-thief 
rite it is necessary not just to look at the context in which it appears in Textus 
Roffensis but also the context in which it appears in other manuscripts. We will 
begin with the version of the rite in CCCC, MS 41, which, as Rabin has dem- 
onstrated, is an earlier version than that we find in the Textus Roffensis, CCCC, 
MS 383, CCCC, MS 190, and Cotton Tiberius A. iii, which were derived from 
it or its exemplar. In CCCC, MS 41 the rite is part of an extensive collec- 
tion of texts as noted above written in the margins and blank spaces in the first 
part of the eleventh century into a copy of Bede’s Historia ecclesiastica.* It has 
been collected with both Type A and Type B cattle-theft charms (pp. 206-08), 
and together they have been awkwardly distributed across the bottom of 
three pages and the order seems to have been disrupted, as Hollis argues, by 


^ Councils and Synods, 1, 417-22. 

^! Keefer, ‘Anglo-Saxon Lay Ordeal’ p. 365. 

2 Rabin, ‘Ritual Magic or Legal Performance’ p. 180. Hollis, ‘Old English “Cattle Theft 
Charms”, pp. 141-42. Cambridge, Corpus Christi College 41, ed. by Grant, pp. 8-9. 

4 Cambridge, Corpus Christi College 41, ed. by Grant; ‘Filling the Margins of CCCC 
MS 41’; Keefer, ‘Liturgical Marginalia’ 
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the last stanzas and final antiphon from the Hymn of St Secundinus in Praise 
of St Patrick, also known by its opening line ‘Audite omnes amantes? ^* This 
does make for interesting company though, because these final three stanzas 
were used elsewhere in the manner of a Zorica and were thought to be effective 
against demons and the yellow plague.“ Before rushing to conclusion about 
the ‘magical’ or even ‘medical’ nature of the context of the cattle-theft charms 
in CCCC, MS 41, however, it is worth looking also at the broader context of 
their inclusion. There had been no marginal text from the bottom of p. 198 to 
the start of p. 206 and after these ‘charms’ there is no further marginal text until 
p. 224.5 We might conclude from this that their placement was not a random 
continuation appended to offices or homilies, but that the positioning of this 
little group was deliberate. 

In conjunction with the episcopal context of the rite in the manuscripts 
discussed below, the placement here seems significant for they coincide with 
Augustine’s sixth and seventh questions concerning the consecration of English 
bishops in the Old English Bede." This episcopal context may lead us to think 
again about the supposedly mistaken intrusion of the three stanzas from Hymn 
of St Secundinus in Praise of Patrick. This is an abecedarian hymn and it is the 
stanzas for X, Y, and Z that are included here, and there was a tradition that 
these three stanzas were used separately and could be taken to represent the 
whole.* These stanzas, moreover, do have relevancy to their context within the 
cattle-theft rite arguably performed by a bishop: in the X stanza the bishop 
(Patrick, although he is not named) is Christ’s deputy, who exercises his power 
of binding and loosening to free both slaves from bondage and souls from 
Satan’s rule, in the Y stanza the bishop builds the people of God and gives them 


44 Orchard, “Audite omnes amantes”. Hollis, ‘Old English “Cattle Theft Charms"; 
pp. 146-47. 


^ Hollis, ‘Old English “Cattle Theft Charms”, p. 147. Cambridge, Corpus Christi College 
41, ed. by Grant, pp. 12-13. 


46 The other charms that appear in the margins of CCCC, MS 41 — to prevent bees 
swarming, against sore eyes and for a good journey — are not contiguous with the cattle theft 
charms. 


47 Bede, HE, I. 27. See also Rowley, Old English Version. It may also be worth noting that 
for the most part the initials have not been filled in the manuscript, but of those few that have 
been, two show punishments — on p. 161 a man is hung by the neck to form an “E” and on 
p. 433 there is a man with bindings on his legs which forms the initial “I.” 


^5 Tripartite Life of Patrick, ed. by Stokes, pp. 117-18. Lawlor, Chapters of the Book of Mulling, 
p. 149. 
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law, and in Z stanza the bishop is referred to as being girt with the girdle of 
God, likely a reference to the belt of truth from Ephesians 6. 14. The episcopal 
power of binding and loosening, of giving law and discerning the truth, would 
seem to be appropriate to the fugitive-thief rite. 

Cotton Tiberius A. iii, an early eleventh-century compilation manuscript 
with ninety-four texts from Christ Church, Canterbury, is the only eleventh- 
century version included as part of the main body of the manuscript and not 
appended to the margins or on blank leaves. The Tiberius manuscript con- 
tains Benedict’s Rule, the Regularis Concordia, prognostics, confessional direc- 
tives, homilies, private prayers, Offices of the Virgin Mary and All Saints, De 
temporibus anni, the Life of St Margaret, a lapidary, a guide to monastic sign 
language, Ælfrics Colloquy, and the ordination exam for an incumbent bishop. 
The fugitive-thief rite occurs in an episcopal context among a large group of 
texts (fols 77-107") that are all concerned with the making of bishops and 
good episcopal practice. In this group the Examinatio episcopi occurs between 
a collection of homilies and a collection of confessional directives concerned 
with the assignment of penance, which together constitute a back-to-basics 
approach to pastoral care and saving the souls of the laity: the key role of a bish- 
op.? Following these texts concerned with pastoral care, there follows a group 
of eight texts (fols 97'- 107"), including the fugitive thief rite, which at first 
seem unrelated, but when thought of as a group are all relevant to the training 
and advisement of a new bishop. 

A new monk-bishop (for all bishops were also monks in this period) may 
have wished to implement silence in his new cathedral see, or, at the very least, 
he may have wished to be able to maintain his own observation; thus the first 
of these eight texts, the monastic sign language guide, may have proven useful?! 
The lapidary may also have been helpful to a newly-ordained bishop who was 
about to take custody of the cathedral treasury, reliquaries, statuary, liturgical 
vessels, vestments, and crosses which were studded with precious gemstones.” 


4 See Cooper, ‘Reconstructing a Deconstructed Manuscript’; Ker, Catalogue of Manu- 
scripts, no. 186. 


59 Cooper, "Ihe Homilies of a Pragmatic Archbishops Handbook’; Cooper, ‘Lay Piety, 
Confessional Directives and the Compiler's Method. 

>! Banham, Monasteriales Indicia; Bruce, Silence and Sign Language in Medieval Monas- 
ticism. 

52 For an edition of the lapidary see English Medieval Lapidaries, ed. by Evans and 
Serjeantson, p. 13, and for a thorough treatment of the sources of the lapidary, see Kitson, 


EPISCOPAL POWER AND PERFORMANCE 207 


This particular lapidary constitutes something of a 'field-guide' to gem-spot- 
ting because it is primarily descriptive, rather than giving the magical, medical, 
mystical, or theological properties of gems, as other lapidaries do. The follow- 
ing four texts are extracts from longer works that concern good conduct. The 
extract from Isidore’s Synonyma (containing the Ubi sunt construction which 
the Anglo-Saxons loved so much) cautions its audience to abandon worldly 
cares and focus on the world to come.” There then follows chapter four of 
the Rule of Benedict, which reads like a collection of maxims concerning good 
works and which is again aimed at virtuous conduct.” This is followed by chap- 
ter fourteen and twenty-six respectively of Alcuin’s De virtutibus et vitiis, the 
former concerning the turning back or converting to God, while the latter con- 
centrates on good works.’ Collectively these texts seem to be comprised of 
selected favourite readings from theological heavy-weights, Benedict, Isidore, 
and Alcuin, which would make an edifying guide or material for sermons, and 
which reflect closely the main themes of the preceding pastoral texts. It is after 
these extracts that the fugitive-thief rite occurs and, following that, the first 
part of Ælfrics Second Old English letter to Wulfstan which details the bless- 
ing and distribution of chrism on Maundy Thursday as it was laid out in the 
Regularis Concordia.” Blessing the chrism was, of course, something only a 
bishop could do. 

As well as obligations to civil law incumbent in his position as a lord, a 
bishop would, of course, be concerned with canon law, and it is this to which 
we turn when we look at the last of the Anglo-Saxon manuscripts that contains 
the fugitive-thief rite, CCCC, MS 190, an early eleventh-century manuscript 


‘Lapidary Traditions in Anglo-Saxon England’. On the sheer extravagance of pious gift-giving, 
see Smith, Fleming, and Halpin, ‘Court and Piety’. 


55 Cross, ‘Ubi Sunt Passages in Old English; counted fourteen variants in Old English. For 
an edition of this extract from the Synonyma see Szarmach, ‘A Return to Cotton Tiberius A. iii, 
art. 24. Recent studies of Isidore in Anglo-Saxon England are Di Sciacca, Finding the Right 
Words, and Hussey, Ascetics and Aesthetics. 


54 See D’Aronco, ‘Il IV Capitolo della Regula Sancti Benedicti del MS’. 


55 For an edition see PL, 101, cols 613-38. See also Szarmach, ‘Cotton Tiberius A. iii, 
26 and 27’ and ‘A Preliminary Handlist of Manuscripts. Deshman, ‘Benedictus Monarcha 
et Monachus’; Wallach, ‘Alcuin on Virtues and Vices’; Wallach, Alcuin and Charlemagne, 
pp. 231-54. On the Liber de virtutibus et vitiis in Old English see Lees, “The Dissemination of 
Alcuin’s De uirtutibus et uitiis liber in Old English, and Linström, "Ihe Old English Translation’. 


56 For an edition see Hirtenbriefe Ælfrics, ed. by Fehr, pp. 114--71, where it appears as 
lines 1-62 (out of 198 lines). 
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from Worcester. This is one of a group of manuscripts that have been identified 
as containing Wulfstan’s commonplace’ or ‘handbook’ of liturgical material, 
as summarized recently by Joyce Hill while making a strong case for under- 
standing the archbishop’s actions as part of the English reform movement.” 
The name ‘handbook’ given to CCCC, MS 190 is a misnomer in many ways 
because, as Wormald argues, what was taking shape was a cannon law collection 
in the manner of Abbo of Fleury or Burchard of Worms.? Christopher Jones 
demonstrates that CCCC, MS 190 contains a block of paraliturgical mate- 
rial which ‘have the look of recent imports’ and notes the pervasive pontifical 
theme that recurs in these liturgical enhancements, which include expository 
and ordinal material concerning the Divine Office and Mass, a lavish pontifical 
ordo missae, an exposition on baptism, services for the public dismissal and rec- 
onciliation of penitents, pontifical services for Maundy Thursday and extracts 
from the Regularis Concordia that have been adapted for use in secular com- 
munities.” Jones comments that Wulfstan’s goal was to ‘clarify the significance 
of ritual, which 'reveal[s] deep affinities between liturgy, law, and preaching as 
media to proclaim the ordinances of God and, simultaneously, the authority of 
his pontifical messengers. 

The fugitive-thief text was added to CCCC, MS 190, along with other texts, 
to the blank leaves in front of a table of consanguinity in the second half of 
the eleventh century when the manuscript was at Exeter. After the Penitential 
of pseudo-Egberti in Hand 1, Hand 2 begins a text with the rubric Ex decre- 
tis Sancti Gelasii Papae, which details the division of church income into four 
parts (to be divided between the clergy, bishop, the poor, and the church build- 
ings), and the proper time for baptisms. Following this, Hand 3 provides the 
fugitive-thief rite, while at the top of the following page Hand 2 adds a decree 
of Pope Leo, which states that slaves were not to become bishops, and pro- 
nouncing on inappropriate times for baptism and on ending concubinage; this 
is then followed in the same hand by a decree on episcopal jurisdiction over 
the clergy. Further connections to the episcopal duties occur in a hymn for the 
blessing of chrism on Maundy Thursday has been added on p. ii, and ZElfric's 


5 Hill, ‘Archbishop Wulfstan: Reformer? where she summarizes those manuscripts 
acknowledged as Wulfstan’s handbook by Gneuss, Handlist, and those discussed by Sauer, “The 


Transmission and Structure’. 
58 Wormald, ‘Archbishop Wulfstan’. 
?? Jones, “Wulfstan’s Liturgical Interests, p. 332; and Jones ‘Liturgical Miscellany’. 


eo Jones, "Wulfstan's Liturgical Interests; p. 350. 
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Second Latin Letter to Wulfstan is also included in the body ofthe manuscript 
at pp. 151-59. According to Ker, the two halves of CCCC, MS 190 may have 
been joined in the eleventh century, and it is significant then that at around the 
same time that the decrees and the fugitive-thief rite were added to part one, 
an Exeter hand (also of the second half of the eleventh century) entered the 
anonymous law codes, Mircna laga, Ad, and Hadbot on originally blank leaves 
in the second part.‘! 

Rabin has argued that ‘reading ritual alongside pre-Conquest law enables 
us to expand our understanding of Old English notions of legal procedure and 
discovery. Reading the fugitive-thief rite alongside both its legal context and 
episcopal contexts in the other manuscripts in which it occurs, allows us to 
perceive the complex and interlocking world of performance, power, liturgy, 
and law encompassed by the duties of Anglo-Saxon bishops. In its immediate 
context the mise en page, demonstrates an affinity with the texts that surround 
it in Textus Roffensis: Wifmannes Beweddung and Hit becwed. This comes as no 
surprise, not only because the three texts occur together in CCCC, MS 383, 
but also because they all are deeply concerned with the correct role of the 
Church in property transfer, whether it is through marriage, through donating 
land while retaining it for a lifetime, or through the tracking down of a thief 
and, presumably, recovering the stolen items. The fugitive-thief rite is highly 
literate and thoroughly Christian, and it calls on the same higher power for its 
efficacy as the oaths and ordeals that also occur in Texzus Roffensis, which, it has 
been suggested here, were originally in closer proximity in the manuscript. That 
the authority to perform the fugitive-thief rite lay with bishops and their pow- 
ers of binding and loosening, is suggested by the proximity of the rite to texts 
related to the episcopacy in the other manuscripts. Thus, in CCCC, MS 41 the 
rite occurs with marginalia of liturgy useful to a bishop, but also seems to have 
been deliberately placed next to Augustine’s questions to Gregory concerning 
the English episcopal structure from the Old English Bede. In Cotton Tiberius 
A. iii, it has been placed among texts useful to a new monk-bishop, a sign-lan- 
guage guide, a lapidary, edifying extracts, and most importantly the bishop’s 
rite for blessing the chrism on Maundy Thursday. Lastly, in CCCC, MS 190, 
the text has been placed between papal decrees concerning the episcopacy. 
Other material that seems to have been added at around the same time as the 
rite include a hymn for the Maundy Thursday blessing of the chrism and several 


6! Ker, Catalogue of Manuscripts, p. 73. 
62 Rabin, ‘Ritual Magic or Legal Performance’, pp. 194-95. 
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of the anonymous oaths that also appear in Textus Roffensis. The monk-bishops 
in the period of Wulfstan’s influence, when the Textus Roffensis version of the 
fugitive-thief rite appears to have been redacted, were powerful men with the 
ability and authority to adjudicate in law and to administer oaths before the 
relics of saints or to conduct a trial by ordeal. The fugitive-thief rite should be 
similarly recognized as an example of episcopal performative power in a realm 
that falls somewhere between our modern labels of liturgy and law. 
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FATHERS OR UNCLES? APROBLEM IN THE 
OLD ENGLISH TRACT KNOWN AS WERGELD 


Julie Mumby 


he kindred (Old English 7240) appear throughout the Anglo-Saxon 

vernacular laws. Yet the composition of the kindred is nowhere defined, 

and there are few indications as to whether its constituents changed 

over time or in different circumstances.’ Any reference to the participation of 

specified members of the kindred in particular events thus demands attention. 

The tract known as Wergeld is unique in revealing to whom among the kindred 

of a slain man his killer paid compensation. Previous scholars, by opting for 

four conflicting translations of the Old English word used to refer to one or 

more of these individuals, have placed part of this compensation payment in 

a variety of hands. This paper examines these translations and, finding them 
problematic, offers a fifth. 

The Old English Wergeld specifies the procedure for paying compensation to 

be followed by the killer of a twelve-hundred-shilling man.* In Anglo-Saxon 


* The author is grateful to Jinty Nelson, Stephen Baxter, and Carole Hough for their in- 
valuable comments on a draft of this paper. 


! For the recognition of different kin for different purposes: Leyser, "The German 
Aristocracy; pp. 34-36; Bullough, ‘Early Medieval Social Groupings, p. 15. 


? For the text: GA, 1, 392-93 (with German translation); Ancient Laws and Institutes of 
England, ed. by Thorpe, 1, 75 (with English translation); Seebohm, Tribal Custom in Anglo- 
Saxon Law, pp. 358-59 (with English translation); Vinogradoff, Outlines of Historical 
Jurisprudence, 1, 312-14 (with English translation); Wormald, The Making of English Law, 
pp. 375-76 (with English translation). The standard abbreviations for codes cited in the notes 
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society, all individuals were graded according to their blood-price; a man’s 
wergeld was literally his ‘man-payment. Thorpe, in the ‘compendious glossary’ 
of 1840s Ancient Laws and Institutes of England described wergeld as ‘the price 
at which every man was valued, according to his degree, which, in the event of 
his being slain, was paid? According to the seventh-century laws of the Kentish 
kings Hlothhere and Eadric (c. 673-685), the wergeld ofa nobleman was three 
hundred shillings; that of a freeman one hundred shillings.* The near contem- 
porary laws of the West Saxon King Ine (688—694) state that the life ofa mem- 
ber of the king’s household (cyninges geneat) was valued at twelve hundred shil- 
lings; wergelds of six hundred and two hundred shillings were also specified, 
although the grades of their possessors were undefined.’ The former perhaps 
belonged to those described by Loyn as members of ‘a British nobility absorbed 
into the social structure as the kingdom extended deeper into the south-west’; 
the latter was almost certainly the wergeld of a West Saxon freeman.° What was 
perhaps the wergeld of a king’s brother appears in the Anglo-Saxon Chronicles 
entry for 694: 


her Cantware gebingodan wip Ine 7 him gesaldon XXX.M, forbon pe hie ær Mul 
forberndon. 


here the inhabitants of Kent came to terms with Ine and gave him thirty thou- 
sand [pence?] because they had burned Mul earlier [the brother of Cedwalla, Ine’s 
predecessor].” 


King Alfred’s laws of the late ninth century specify how much each member 
of a band of men should pay if one among them kills a two-hundred-, six- 


are as follows: Abt = ZEthelberht; Af = Alfred; Atr = ZEthelred; Cn = Cnut; ECf2 = Leges 
Edwardi Confessoris (version 2); Em = Edmund; Hl = Hlothhere and Eadric; Ine = Ine; LeisW1 
= Leis Willelme; LHP = Leges Henrici Primi; Wer = Wergeld; Wi = Wihtred. 

3 Ancient Laws and Institutes of England, ed. by Thorpe, 11, “Wer-gild. As well as being 
used to compensate homicide, wergeld might be used as a fine or as the value of an oath: for a 
discussion see Hough, “Wergild’ 

ÁHIL2:GA,1,6 (text); Laws of the Earliest English Kings, ed. by Attenborough, p. 19 
(trans.). 

> [ne 19, 70: GA, 1, 96-97, 118-19 (text); Laws of the Earliest English Kings, ed. by Atten- 
borough, pp. 43, 59 (trans.). The discrepancy between the early Kentish and West Saxon wer- 
gelds is at least partly explained by the corresponding discrepancy between the value of the 
Kentish and West Saxon shilling: Hough, ‘Wergild’, p. 469. 

© Loyn, The Governance of Anglo-Saxon England, pp. 45-46. 


7 Anglo-Saxon Chronicle, ed. by Bately, p. 33. 
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hundred- or twelve-hundred-shilling man.* Other wergelds appear in the later 
compilations known as Nordleoda laga (Law of the North People) and Mircna 
laga (Law of the Mercians), which specify the man-price of kings, ethelings, eal- 
dormen, archbishops, and bishops, as well as those lower down the social scale.’ 
The wergeld of a slain man might, depending on the circumstances, be paid 
by the homicide, the homicide’s lord, his kinsmen, or his associates.'? Some or 
all of the wergeld could, again depending on the circumstances, be paid to the 
slain man’s kindred, lord or the king.'' The surviving articles of the Cambridge 
thegns’ guild (c. 1000) identify further parties with an interest in the wergeld: 
‘gif hwa gyldan ofstlea ne si nan oper butun eahta pund to bote (‘if anyone kill 
a guild brother, nothing other than eight pounds is to be accepted as compensa- 
tion’); a guild brother who killed as niedwraca (an ‘avenger of necessity’) could 
expect assistance in paying wergeld; a guild brother who killed mid dysie 7 mid 
dole (‘foolishly and wantonly’) could not.” 

The Old English Wergeld survives in two ‘legal encyclopaedias’ of the first 
quarter of the twelfth century: Textus Roffensis (TR) and Cambridge, Corpus 
Christi College, MS 383 (CCCC, MS 383).'? In the former, Wergeld’s incipit 


8 Af29-31: GA, 1, 64 (text); Laws of the Earliest English Kings, ed. by Attenborough, 
p. 77 (clauses 26-28) (trans.). 


? GA, 1, 458-63 (text); English Historical Documents, 1, no. 51b-c (trans.). Although 
compiled in the early eleventh century by Archbishop Wulfstan, both Nordleoda laga and 
Mircna laga have earlier antecedents. For a discussion of these compilations, and the other 
three texts that make up Wulfstan’s ‘compilation on status’, that is Gebyncdu, Ad, and Hadbot: 
Wormald, The Making of English Law, pp. 391-94. 


10 For those responsible for the payment: Abt 22, 23, 30; Hl 1-4; Ine 35, 74; Af 2, 19, 
21, 27-31, 36.1 (GA, 1, 4-5, 9, 104, 120, 48, 60, 62, 64, 66, 68, 70 (text); Laws of the Earliest 
English Kings, ed. by Attenborough, pp. 7, 9, 19, 47, 61, 65, 73, 75, 77 (trans.)); II Em 1-1.1, 
7; II Atr 5.1; VIII Atr 2; I Cn 2.3-2.5 (GA, 1, 186, 190, 222, 263, 280 (text); Laws of the Kings 
of England, ed. by Robertson, pp. 9, 11, 59, 119, 157 (trans.)) Responsibility almost certainly 
lay with the homicide when unspecified: Abt 7, 21; Ine 23, 76; Af 8.3, 9 (GA, 1, 3, 4, 98, 100, 
122, 54 (text); Laws of the Earliest English Kings, ed. by Attenborough, pp. 5. 7, 43, 69 (trans.)). 

11 For wergeld recipients: Ine 23, 27, 76.1; A£ 8.3 (GA, 1, 98, 100, 54, 122 (text); Laws of 
the Earliest English Kings, ed. by Attenborough, pp. 43, 45, 61, 69 (trans.)); VIII Atr 2; I Cn 2.4 
(GA, 1, 263, 280 (text); Laws of tbe Kings of England, ed. by Robertson, pp. 119, 157 (trans.)). 

12 Diplomatarium, ed. by Thorpe, p. 611 (text and trans.); English Historical Documents, 
1, no. 136 (trans.). Four sets of Anglo-Saxon guild regulations survive: Diplomatarium, ed. by 
Thorpe, pp. 605-14 (text and trans.); English Historical Documents, 1, nos 136-139 (trans.). 
For a discussion: Rosser, "Ihe Anglo-Saxon Guilds. 


15 Wormald, The Making of English Law, p. 224. 
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on fol. 41" (line 19) is, as Wormald explained, so fully integrated into the tract 
known as the ‘Peace of Edward and Guthrum’ that the transition between the 
two ‘was missed by a scribe who was usually sensitive to the end of one text and 
the beginning of another’; the text ends on fol. 42' (line 21), where it is followed 
by the early tenth-century laws of Edward the Elder. In CCCC, MS 383, 
Wergeld follows Wifmannes Beweddung, a tract about ‘how a man shall betroth 
a maiden, and what agreement there ought to be; and precedes a ‘charm’ or ‘rit- 
ual’ for the recovery of stolen cattle.? A Latin translation of a version of Wergeld 
appears in the early twelfth-century compilation known, since Liebermann’s 
late nineteenth-century edition, as Quadripartitus, although the name is a 
misnomer: as it stands, the compilation is little more than a single book.' The 
author of Quadripartitus ‘assembled the largest extant set of pre-conquest legal 
materials, and translated them into Latin." His work survives in several manu- 
scripts produced between the twelfth and fourteenth centuries, none of which 
replicates exactly the contents of any other; Wormald suggested that the vari- 
ous manuscripts capture the author's work at different points in its evolution." 


14 Wormald, The Making of English Law, p. 374. Thorpe’s edition of Wergeld appears 
under the heading ‘the laws of Edward and Guthrum’: Ancient Laws and Institutes of England, 
ed. by Thorpe, 1, 75. Whitelock showed the ‘Peace of Edward and Guthrum’ to be the early 
eleventh-century work of Archbishop Wulfstan: Whitelock, ‘Wulfstan and the So-Called 
Laws of Edward and Guthrum’ See further Wormald, The Making of English Law, pp. 389-91. 


15 For Wifmannes Beweddung: GA, 1, 442-44 (text); English Historical Documents, 1, no. 50 
(trans.). For a brief discussion and further references: Wormald, The Making of English Law, 
pp. 385-87. For the standard edition of the cattle-theft charm: Storms, Anglo-Saxon Magic, 
pp. 204-05. Hollis has suggested that the charm appears in these legal manuscripts because 
it had ‘the status of a legal form’ and might have served as a formal declaration that robbery 
had taken place, while Dendle has argued that the charm’s inclusion in these manuscripts was 
a mistake engendered by the incipit (Gyf feoh sy undernumen), which led the manuscript’s 
planner to take it for a legal item: Hollis, ‘Old English “Cattle Theft Charms”, pp. 158-59, 
163; Dendle, “Textual Transmission of the Old English “Loss of Cattle" Charm’, pp. 536-38. 
In the most recent study of the charm — the author prefers to describe it as a ‘ritual’ — Rabin 
argues convincingly that its inclusion in manuscripts of Old English law was not ‘an accident 
of scribal inattention’, and shows that, through revisions to an earlier text, a ceremony for the 
magical recovery of stolen property was recast ‘as a ritual declaration concerning the moral and 
legal consequences of theft’: Rabin, ‘Ritual Magic or Legal Performance?’ 


16 Wormald, "Quadripartitus, p. 146. The only full study of Quadripartitus is that of 
Liebermann. For a recent examination of Quadripartitus’s date of composition: Sharpe, “The 
Dating of Quadripartitus Again: 

17 Wormald, The Making of English Law, p. 236. 

'8 Wormald, The Making of English Law, pp. 236-39. For the manuscripts and their 
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The Latin version of Wergeld appears in four of these manuscripts: Manchester, 
John Rylands Library, MS Lat. 420 of the mid-twelfth century; BL, Royal 
11. B. ii (fols 103'-166"), written at Worcester in the late twelfth century; BL, 
MS Additional 49366, also of the later twelfth century; and a late twelfth- or 
early thirteenth-century manuscript from St Augustine’s Canterbury, BL, MS 
Cotton Titus A. xxvii (fols 89'-174"). The earliest of these four manuscripts 
may reflect what was in fact the final phase of compilation.’? Wergeld follows 
Wifmannes Beweddung in all four manuscripts; it precedes William I's writ on 
exculpation in the first and third of the manuscripts, and precedes the early 
eleventh-century laws known as III ZEthelred in the other two.” To the uniden- 
tified author of Quadripartitus, a man perhaps best envisaged as ‘a first genera- 
tion member of England's new French-speaking elite’ I shall return.” 
Although undated, the Old English Wergeld’s close association with the 
decree known as II Edmund, a legal text almost entirely devoted to feud, indi- 
cates a mid-tenth-century production. Verbally, Wergeld is very like the final 
clauses of II Edmund.” II Edmund 7 provides that a killer find surety for the 
compensation payment; Wergeld adds that twelve men were appropriate surety. 
II Edmund 7 provides when the king’s peace (mund) should be established, while 
Wergeld reveals how: ‘hy ealle gem&num handum of egdere megde on anum 
wepne zam semende syllan bet cyninges mund stande’ (‘all from either kin give 
a common pledge on a single weapon to the arbitrator’).”? II Edmund 7 provides 
that the healsfang (literally ‘neck capture’) be paid twenty-one days following 
the establishment of the king’s peace; the manbot, the compensation to the dead 
man’s lord, be paid twenty-one days later; and the first instalment of the wergeld 
be paid twenty-one days after that.” Wergeld further specifies the value of the 


contents: Wormald, ‘Quadripartitus, pp. 114-33; Wormald, The Making of English Law, 
pp. 237-38, 240-41. 


1? Wormald, ‘Quadripartitus, pp. 126-27. 

20 For the most recent edition of William’s writ: Regesta regum Anglo-Normannorum, ed. 
by Bates, no. 130. 

?! Wormald, ‘Quadripartitus, p- 140. 

2 Wormald usefully set out the texts side by side: Wormald, The Making of English Law, 
pp- 375-77. 

°3 Wer: GA, 1, 392 (text); Wormald, The Making of English Law, p. 376 (trans.). 

^ Healsfang also appears in Wi 11-12 (GA, 1, 13 (text); Laws of the Earliest English Kings, 
ed. by Attenborough, p. 27 (trans.)); VI Atr 51; II Cn 37, 45.1, 60, 71a.2 (GA, 1, 258, 338, 342, 
350, 358 (text); Laws of the Kings of England, ed. by Robertson, pp. 107, 195, 199, 211 (trans.)). 
Liebermann suggested that Holkham 228’s (now BL, MS Additional 49366) hamsochne in the 
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healsfang and its recipients; provides for the payment of a fighting fine (frum- 
gyld); indicates that there was a period within which the full wergeld was to be 
paid; and concludes with the statement that the payment of a ceor/’s wergeld fol- 
low the procedure outlined. Wergeld thus appears to flesh out the provisions of 
II Edmund 7. Wormald, however, suggested that both II Edmund 7 and Wergeld 
might be ‘different versions of a tract built out of a nucleus of what Edmund 
said, one getting locked onto the king’s words, while the other floated in their 
orbit.” He used the word ‘unofficial’ to describe the text’s status." 

Two pieces of information about the constituents of the kindred involved 
in cases of homicide appear in the Old English Wergeld. First, the tract specifies 
that of the twelve men deemed appropriate surety for a twelve-hundred-shil- 
ling compensation payment, eight should come from the killer's federezzagó 
(‘paternal kin") and four from his medrenmegd (‘maternal kin’). This two-thirds/ 
one-third division of responsibility between paternal and maternal kin can be 
found in both earlier and later laws. King Alfred laws provided that if a killer 
had no paternal kin, his maternal kin should pay one-third of the wergeld, and 
his associates (gegildan) a further third.” The laws of Alfred's grandson, King 
ZEthelstan, ruled that anyone demanding redress for a slain thief should take an 
oath, along with two of the dead man’s paternal kin and one of his maternal kin, 
that they knew of no crime committed by their kinsman.? The twelfth-century 


‘so called’ Laws of William I should also read healsfang: GA, 1, 498. Only Wergeld mentions 
the value of the healsfang (ten per cent of the wergeld). Admitting that the precise definition 
of healsfang is uncertain, Oliver suggests that, by the time of Wihtred, it consisted of a fine 
to avoid imprisonment’: Beginnings, ed. by Oliver, p. 171 (for further discussion of the term’s 
appearance in Wihtred’s laws, see pp. 171-72). 


25 Wormald, The Making of English Law, p. 377. 
26 Wormald, The Making of English Law, p. 310. 


27 M27: ‘Gif fedrenmezga megleas mon gefeohte & mon ofslea, & bonne gif medrenmegas 
habbe, gielden da bes weres driddan del & driddan del pa gegildan, for driddan dæl he fleo’ (‘If 
anyone who has no paternal relatives fights and kills a man, his maternal relatives, if he has any, 
shall pay one-third of the wergeld and his associates shall pay one-third’) (GA, 1, 66 (text); Laws 
of the Earliest English Kings, ed. by Attenborough, p. 77 (clause 30) (trans.)). 


28 II As 11: ‘Ond we cwedon: se de scyldunga bede zt ofslagenum beofe, det he eode 
dreora sum to, twegen on federanmaga & pridda on medren, & bone ap syllen, dt hy on heora 
mege nane byfde <nysten>, dat he his feores wyrde nære for don gilte’ (‘And we have declared 
that he who demands redress for a slain thief shall go with three others, two belonging to the 
father’s kindred and one to the mother’s, and they shall give an oath that they know of no theft 
committed by their kinsman, for perpetrating which he deserved to be put to death’) (GA, 1, 
156 (text); Laws of the Earliest English Kings, ed. by Attenborough, pp. 133, 135 (trans.)). 
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tract known as the Leges Edwardi Confessoris provides anyone who claims that 
a thief was unjustly slain with one month in which to find eighteen kin of the 
slain person, ‘scilicet ex parte patris xii et ex parte matris vi’ (‘namely twelve 
from his father’s side and six from his mother’s side’) to support him.” 

The Old English Wergeld also specifies which members of a dead man’s 
kindred — the bearnum brodrum 7 federan of the deceased — should receive 
the healsfang; this stipulation is unique among pre-conquest texts. Clearly, 
the deceased’s children (bearnum) and brothers (brodrum) were intended 
recipients of the healsfang. But who received the third portion — who was 
or were the federan of the deceased? Thorpe (1840), Young (1876), Phillpots 
(1913), Liebermann (1916), Vinogradoff (1920), Loyn (1962, 1974), Charles- 
Edwards (1972), and Hough (1999), all translated federan as ‘father’s brother’ 
(singular).? Liebermann also provided a translation of ‘father’s brothers’ 
(Vatersbrüdern) as an alternative to ‘father’s brother’ (Vaterbrüder); Seebohm 
followed Liebermann with ‘paternal uncles’?! Wormald offered a third transla- 
tion in his Making of English Law (1999): he translated federan as ‘fathers.** 
In a draft chapter of the unfortunately still unpublished second volume of 
this monumental work, he opted instead for a translation of ‘parents.’ More 
recently, the University of Toronto’s online Dictionary of Old English project 
(2007 release) has plumped for ‘father’s brother’, Thornton (2009) has followed 
Liebermann and Seebohm with ‘paternal uncles’ — that is ‘father’s brothers’, 
and Hudson (2012) has stated that the healsfang ‘belonged only to the closest 
kin, children, brothers, and uncles’** These differences are important: either 
payment of the healsfang extended beyond the nuclear family, or it did not; it 
was either paid to the deceased’s mother, or it was not. 


7? ECf2 36: ed. in O’Brien, God’ Peace and King’s Peace, pp. 198-99 (text and trans.). 

30 Ancient Laws and Institutes of England, ed. by Thorpe p. 75; Young, “The Anglo-Saxon 
Family Law’, p. 128; Phillpots, Kindred and Clan in the Middle Ages and After, p. 217; GA, 
1, 393, 11, 67; Vinogradoff, Outlines of Historical Jurisprudence, 1, 313; Loyn, Anglo-Saxon 
England, p. 296; Charles-Edwards, ‘Kinship, Status and the Origins of the Hide’ pp. 23-24; 
Loyn, ‘Kinship in Anglo-Saxon England, p. 203; Hough, “Wergild, pp. 469-70. 

31 GA, 1,393; 1, 67 (where Liebermann states that Wergeld’s federan is ‘pl dt, that it plural 
dative); Seebohm, Tribal Custom in Anglo-Saxon Law, p. 359. 

32 Wormald, The Making of English Law, p. 376. 

33 Wormald, Papers (K/PP148). 

34 “Faedera), in Dictionary of Old English: A-G, ed. by Angus Cameron and others; 
Thornton, ‘Localities, p. 454; Hudson, The Oxford History of the Laws of England, p. 179. 
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This variation in scholarly translation has not arisen out of manuscript 
ambiguity: the word federan clearly appears in both TR and CCCC, MS 383. 
So, how should federan be translated? The Old English terms feder (‘father’) 
and federa (‘father’s brother’) are closely connected. The table below shows that 
while federan might function as the accusative, genitive, and dative singular, 
as well as the nominative and accusative plural, of federa, it was not a form 
of feder. This suggests that neither Wormald’s ‘fathers’ nor ‘parents’ should 
be used as translations of federan; only ‘father’s brother’ (paternal uncle) or 
‘father’s brothers’ (paternal uncles) seem to be appropriate.” 


Table 3. The declensions of feder (father) and federa (father’s brother). 


Singular Plural Singular Plural 
Nominative Feder Federas Federa Federan 
Accusative Feder Federas Federan Federan 
Genitive Feder Federes  Federa Federan Federena 
Dative Feder Federum Federan Federum 


Yet further textual analysis of the Old English Wergeld reveals problems with 
translating federan as either ‘father’s brother’ (paternal uncle) or ‘father’s broth- 
ers’ (paternal uncles) too. Wergeld’s two other categories of healsfang recipient, 
bearn and brodor, appear in the dative plural, as bearnum and brodrum. Federan 
should surely therefore be a dative. Yet if federan is a dative, then it must be 
singular, making ‘father’s brother’ (singular), the translation most commonly 
provided by scholars, the only plausible modern rendering of federan. But why 
would Wergeld provide for the payment of the healsfang to multiple children 
and brothers, yet allow for the possibility of only one paternal uncle? Might a 
scribal error have been introduced here, one that saw federan replace another 
term at some point during the text’s transmission? If so, the use of federan in 
both TR and CCCC, MS 383 indicates that the error almost certainly existed 
in the exemplars used by the compilers of these two manuscripts; a common 
ancestor was perhaps not far away." On this scenario, Wergeld’s federan could 


35 For images see Early English Laws <http://www.earlyenglishlaws.ac.uk/>. 


36 For an investigation of the use, and relative prominence, of federan (‘father’s brother’) 
and eam (‘mother’s brother’) in Old English texts: Fischer, ‘Of federan and eamas. 

37 The coincidence in the representation of numbers (as words or numerals) also indicates 
that a common ancestor ‘cannot be far away’: Hough, ‘Numbers in Manuscripts, p. 122. Other 
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Table 4. Kin group structure based on VI Athelred 12. 


‘knees" ‘men’ 
4 Ù 
3 5 
» 4 
I 3 
axis pap 
I uxlcar 1 
Faerun iy 


refer to any one of the four translations previously offered. Wormald’s ‘fathers’ 
(plural) might seem improbable given that Wergeld refers to the payment of 
one man’s healsfang, but this translation can only be excluded if we assume that 
the text did not refer to quasi- and ritual-kin, such as foster-fathers and god- 
fathers.’ Can a solution to this impasse be found by bringing further evidence 
to bear? 

The text of Wergeld itself might offer a solution in its statement that ‘heals- 
fang [...] ne gebyred nanum mege bet feoh bute dam de sy binnan cneowe’ 
(‘healsfang [...] is not due to any kin except those within the knee’). But just 
who are ‘within the knee’? The version of Athelred’s 1008 laws preserved 
in BL, MS Cotton Claudius A. iii provides the answer: ‘ne geweorde, bet 
Christen man gewifige in VI manna sibfece on his agenum cynne, pet is bin- 
nan bam feorpan cneowe’ (‘it must not happen that a Christian man marries 
within the degree of kinship of six men, that is, within the fourth knee’).* 


errors were perhaps introduced during the compilation of the surviving manuscripts. Where 
TR has feod and hwile, CCCC, MS 383 has the correct readings of feoh (‘money’) and wille 
(‘wish’); yet where the former has the correct cneowe (knee), the latter has the erroneous cweowe. 

38 For these forms of kinship in Anglo-Saxon England: Lancaster, ‘Kinship in Anglo- 
Saxon Society: T, p. 239. 

3? Wer: GA, 1, 392 (text); Wormald, The Making of English Law, p. 376 (trans.). 

40 VI Atr 12: GA, 1,250 (text); Laws of the Kings of England, ed. by Robertson, p. 95 (trans.). 
A similar provision appears in Northu 61-61. 1, and was perhaps derived from Athelred’s laws: 


224 Julie Mumby 


Charles-Edwards produced a useful schema based on this provision (Table 4).*! 
The nuclear family are those ‘within the knee’. Wergeld’s healsfang recipi- 
ents thus must have comprised the ‘children, brothers, and father [or parents] 
of the slain man (represented by ‘ego’). Translating federan as father’s brother 
or father’s brothers renders Wergeld internally inconsistent: such individuals 
are not within the knee. Young recognized this problem in the late nineteenth 
century, and to account for Wergeld’s inclusion of a dead man’s father’s brother, 
he therefore argued that the father ‘would naturally be already dead.” Charles- 
Edwards, on the other hand, argued that Wergeld's use of ‘within the knee’ was 
what he called ‘inclusive’: the healsfang group therefore consisted of the ‘chil- 
dren, brothers and [a] paternal uncle’ of ego.? Neither suggestion seems wholly 
convincing; a potential alternative solution is arguably best sought elsewhere. 
The Old English Wergeld was one of the sources used by the early twelfth- 
century author of the Latin law book known as Leges Henrici Primi (LHP). At 
least ten of the twenty-five clauses headed ‘about the price to be paid in respect 
of any person’ have a direct relationship to the Old English Wergeld.^ LHP 
does not specify who should receive a slain nobleman’s healsfang, and states only 
that the ‘non pertinet alii cognationi peccunia ista nisi illis qui sunt intra genu’ 
(‘money belongs to no other kinsmen than those who are within the knee’).“ 
But LHP goes beyond Wergeld in specifying the healsfang recipients where a 
slain ceorl, that is a two-hundred-shilling man, is concerned. As it survives, the 
Old English Wergeld states only that ‘eal man sceal et cyrliscum were be bere 
mæðe don, de him to gebyred, swa we be twelfhyndum tealdan’ (‘with a ceor/'s 


‘And we forbeodad on Godes forbode [...] pet nan man ne wifige on neahsibban men bonne 
widutan bam IIII cneowe; ne nan man on his godsibbe ne wifige’ (‘And by virtue of God's 
prohibition we forbid [...] that any man should marry a nearly related person, [any nearer] than 
outside the fourth knee’) (GA, 1, 384 (text); English Historical Documents, 1, no. 52 (trans.)). 
For the composition of this text: Wormald, The Making of English Law, pp. 396-97. 


^! Charles-Edwards, ‘Kinship, Status and the Origins of the Hide’ p. 24 

a2 Young, “The Anglo-Saxon Family Law, p. 128. 

^ Charles-Edwards, ‘Kinship, Status and the Origins of the Hide’, p. 24. Charles- 
Edwards acknowledged the possibility of a valid ‘exclusive’ interpretation of ‘within the knee; 


concentrated on the nuclear family alone, by drawing attention to Leges Henrici Primi, although 
his translation of federan as ‘father’s brother’ led him to reject this interpretation (p. 24). 


= Leges Henrici Primi, ed. by Downer, p. 81, and see Downer’s introduction for a 
discussion of the text’s compilation. 

^ LHP, ch. 76. 1, la, 1b, Ic, 4b, 4c, 5, 5a, 5b, 6: Leges Henrici Primi, ed. by Downer, 
pp. 236-41 (text and trans.). 

46 LHP, ch. 76. 4c: Leges Henrici Primi, ed. by Downer, p. 239 (text and trans.). 
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wergeld, everyone shall proceed along the lines proper for him, as we reckoned 
for twelve-hundredmen")." LHP elaborates, providing that a slain ceor/s heals- 
fang of twelve shillings and sixpence ‘reddantur uero patri uel filio uel fratri uel 
qui propinquior est de patre, si predictos parentes non habeat; si omnes istos 
habeat et ipsi diuidant inter se’ (‘shall be paid to the father or son or brother, or 
to the closest relative of the father if he [the slain man] does not have the afore- 
mentioned relatives, if he has all of them they shall divide the amount among 
themselves’).** LHP's editor identified Wergeld as the source of this clause, but 
highlighted ‘some significant changes’ primarily the inclusion of the deceased’s 
father.? Charles-Edwards thought that the difference between the Old English 
Wergeld and LHP arose because the latter’s author used an otherwise unknown 
source alongside the Old English Wergeld when he compiled this chapter.” 
Rather than another source, could LHP's author, who, it has been argued, 
was not a native English speaker, have simply mistranslated Wergeld’s federan as 
father? The evidence suggests not. LHP's author was almost certainly the same 
man who produced the Quadripartitus compilation referred to earlier?! Indeed, 
it has been argued that LHP constitutes the ‘missing’ Books II, III, and IV of 
Quadripartitus” The Latin translation of Wergeld in Quadripartitus retains the 
vernacular federan but adds an explanatory ‘that is father’s brothers’ — plural 
(id est fratres patris)? The Quadripartitus translator similarly treated twelve 
other Old English terms appearing in Wergeld, either retaining the vernacular, 
or providing what was an only slightly Latinized alternative. He also provided 
explanatory glosses not only for federan, but also for the monetary amounts, and 
the words munde (‘that is peace’), cneope (‘that is knee’), fihtwita (‘that is fist for- 
feit’), and frumgildum (‘that is first payment’). Federan thus seems to sit oddly 


47 Wer: GA, 1, 392 (text); Wormald, The Making of English Law, p. 377 (trans.). 


48 r HD, ch. 76. 7a: Leges Henrici Primi, ed. by Downer, pp. 240-41 (text and trans.). The 
twelfth-century Leis Willelme (LeisW1 9) provide for the payment of what was probably the 
healsfang (the word itself is not used, suggesting that it was unfamiliar to the twelfth-century 
scribe): ‘a la vedve e as orfenins [...] e le surplus les parenz e les orfenins partent entre eus’ (‘to 
the widow and orphans, and the relatives and the orphans shall divide what remains among 


themselves’) (GA, 1, 498 (text); Laws of the Kings of England, ed. by Robertson, p. 257 (trans.)). 
49 Leges Henrici Primi, ed. by Downer, p. 393. 
50 Charles-Edwards, ‘Kinship, Status and the Origins of the Hide’ p. 23. 


5! For a discussion of Quadripartitus, and its relationship to the LHP: Leges Henrici Primi, 
ed. by Downer, pp. 12-28. 


» Leges Henrici Primi, ed. by Downer, pp. 21-23; Wormald, ‘Quadripartitus, pp. 136-39. 
5 GA,1, 393. 
54 GA, 1, 393. For further discussion: Wormald, ‘Quadripartitus, pp. 99-101. 
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among the retained vernacular terms: it is not an Old English ‘technical’ term 
in the way of the others (if, that is, we consider knee to refer to degrees of rela- 
tionship), while the explanatory gloss indicates that it was not a term that the 
author found difficult to translate. Perhaps the Quadripartitus translator han- 
dled Wergeld’s federan in this way because he felt that the term sat oddly within 
his vernacular source. Might his direction of a ceort’s healsfang to the deceased’s 
father, sons, and brothers in LHP not be the result of the author's possession of 
a now lost source, but his decision to correct what he saw as an error in the Old 
English Wergeld, in order to bring it in line with his own thinking? 

Overall, there is no totally satisfactory solution to the problem of the Old 
English Wergeld’s federan. But if the ‘father’s brother’ of slain noblemen received 
the healsfang, the Old English Wergeld has three difficulties: it is internally 
inconsistent (a paternal uncle is not ‘within the knee’), externally inconsist- 
ent (being at odds with LHP's handling of a similar situation), and incomplete 
(there is no allowance for more than one paternal uncle). This arguably casts 
doubt on the translation offered by Thorpe, Young, Phillpots, Liebermann, 
Vinogradoff, Loyn, Charles-Edwards, Hough, and the online Dictionary of 
Old English. If the slain man’s father's brothers, that is the ‘paternal uncles’ of 
Liebermann, Seebohm, Thornton, and Hudson, received the healsfang, the first 
two of these three problems remain. If federan is considered a transmission 
error, there remains the issue of the replacement term. The use of the dative 
plural of feder, that is federum, is one possibility.” Federum certainly combines 
with bearnum and brodrum to produce an attractively rhyming group of heals- 
fang recipients. Moreover, if federum had been abbreviated to federz at some 
point during transmission (in the way that bearnum and brodrum are abbrevi- 
ated to bearnü and broörü in both TR and CCCC, MS 383), it is possible that 
a copyist mistook an Anglo-Saxon Square Miniscule z for a similar 4, and then 
expanded it to an (federam not being a form of feder or federa)? But federum 
arguably loses its appeal in translation. If the term is rendered into modern 
English as ‘fathers, then, as no man can have two biological fathers, we must 
assume that the healsfang recipients included those with whom the deceased 
had a quasi- or ritual relationship. Wergeld thus remains internally inconsistent: 
such relationships were not ‘within the knee: Wormald’s translation of ‘fathers’ 


55 "The scribe responsible for the degrees of affinity table and texts found within a splendid 
manuscript produced at Thorney Abbey between 1102 and 1113 (Oxford, St John’s College, 
MS 17 (fol. 6")) certainly knew what federa meant — he used the term to gloss the Latin patruus. 


56 Liebermann suggested the possibility of this substitution: GA, 11, 232. 


57 Lowe this observation to Carole Hough (personal communication). 
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appears unlikely. What then of ‘parents’, the second translation offered by 
Wormald? This also seems doubtful as no surviving Old English document uses 
the plural of feder to mean ‘parents. And, while such a ‘broadening’ is a fairly 
common type of semantic change, Hough has pointed out that there is no evi- 
dent lexical gap here, as five Old English words for ‘parent’ survive? The sub- 
stitution of federan for feder (father, dative singular), on the other hand, ren- 
ders Wergeld both internally and externally consistent and complete: a father 
is ‘within the knee’; and the text agrees with LHP. This solution also removes 
the need for the existence of Charles-Edwards’s hypothesized lost source. On 
this scenario, the healsfang was payable not to the deceased’s father’s brother, 
father’s brothers, fathers, or parents, but to his children, brothers, and father. If 
so, then the payment of the healsfang was restricted to the nuclear family, but 
perhaps not payable to mothers. The implications of this hypothesis for, for 
example, James Holt’s notion of pre-Conquest extensive clan-based kingroups, 
or the debate over how long Anglo-Saxon style compensation payments con- 
tinued in the post-Conquest period, could be worthy of examination.” 


58 Carole Hough, personal communication. Old English terms for parents: äcenned, 


cennend, ealdor, ieldra, magling: Roberts and Kay, A Thesaurus of Old English. 


5? Holt, ‘Feudal Society and the Family, pp. 163-67. The extent to which the Anglo-Saxon- 
style compensation payments continued beyond the Conquest is the subject of much debate. 
Maitland highlighted the ‘marvellous suddenness’ with which compensation system disappeared: 
Pollock and Maitland, The History of English Law, 11,458. Goebel, on the other hand, argued that 
the evidence of Henry I’s Coronation Charter (clause 8) and London Charter (clause 7), coupled 
with the interpolations into LHP ch. 69 regarding Englishmen and local custom, indicated that 
‘the utter abandonment of the bot system had by no means yet taken place’ in the early twelfth 
century: Goebel, Felony and Misdemeanour, p. 381, n. 155. More recently, Hyams has also argued 
that the LHP author should be taken seriously: ‘his frequent recourse to OE materials obscures 
a sincere effort to portray the conditions of his own day’ (Hyams, Rancor and Reconciliation, 
pp. 137-38). Wormald, in contrast, argued that a king-based regime had replaced the kin-based 
regime considered here before the Conquest: Wormald, ‘Giving God and King their Due’. 
For Hudson, the formal system of fixed compensation, even if it did exist in late Anglo-Saxon 
England, probably disappeared at the latest during Henry I’s reign: Hudson, The Formation of 
the English Common Law, p. 81 (more recently, Hudson has drawn attention to the continuing 
significance of compensation payments in the twelfth century: Hudson, The Oxford History of the 
Laws of England, pp. 409-12, 727-28, 744, 832). Hurnard argued that as the post- Conquest 
extension of the king’s peace increasingly rendered all homicide unemendable by wergeld, the 
royal pardon was developed to provide for the continuation of compensation payments: Hurnard, 
The King’s Pardon for Homicide, pp. 5-23. For Hurnard, ‘there can be little doubt that wergeld for 
culpable homicide, if it did survive into his [Henry II's] reign, was eliminated in its first decade’ 
(p. 9). O’Brien largely followed Hurnard in his recent discussion of the pardons provided for by 
clause 18 of the Leges Edwardi Confessoris: O’Brien, God's Peace and King’s Peace, pp. 80-83. 
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WHO WROTE ALFRED’S LAWS? 


Lisi Oliver 


I gathered together these [rulings], and commanded them to be written, many of those 
which our forebears held — those that I liked, and those that I didn’t like I discarded 
with the advice of my counsellors, and commanded them to be held in another fash- 
ion [...] And those that I found either from the time of Ine, my kinsman, or of Offa, 
king of the Mercians, or of /Ethelberht, who first among the English received bap- 
tism, those which seemed most right to me I collected here, and left out the others. 


hus Alfred, king of Wessex 871-99, describes his methodology in com- 
piling one of the great collocations of Anglo-Saxon law. The text is tri- 
partite: it begins with the “Mosaic Prologue’ drawing from, and often 
emending, chapters from Exodus 20-23, continues with Alfred’s own secular 
rulings, and concludes with an appendix of the laws of Alfred’s ancestor Ine, 
king of Wessex 688-726. Much recent scholarship on the Alfredian corpus 
has been devoted to investigating who actually wrote the texts that had been 
assigned to Alfred through years of near-hagiographical association — the body 
of texts that is now considered to genuinely represent Alfred’s own translatorial 


1 *[c da Alfred cyning, das togeder gegaderode, ond awriten het, monige dara pe ure fore- 
gengan heoldan, bara de me lycedon, ond monige dara de me ne lycoden ic awearp mid minre 
witena gedeahte, ond on odre wisan bebead to healdenne [...] Ac pa da ic gemette aber oððe on 
Ines dege, mines meges, odde on Offan Myrcna cyniges oppe on ZEbelberhtes, be zrest fulluht 
onfeng on Angelcynne, da de me rihtest buhton, ic da heron gegaderode, ond da opre forlett. 
Text from Parker manuscript (A); GA, 1, 46-47. Translation mine. 


The late Lisi Oliver, one of two scholars to whom this volume is dedicated, was Houston 
Chapter Alumni Chair of English and Linguistics at Louisiana State University and author of 
The Beginnings of English Law and The Body Legal in Barbarian Law. 


Textus Roffensis: Law, Language, and Libraries in Early Medieval England, ed. by 
Bruce O’Brien and Barbara Bombi, sEM 30 (Turnhout: Brepols, 2015) pp. 231-254 
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hand has been considerably whittled down.’ The following discussion, accepting 
Alfred’s statement that he worked on the compilation of his laws in conjunc- 
tion with his counsellors, concentrates on the collaborative effort rather than 
individual authorship. In the letter preceding the translation of Gregory’s Cura 
Pastoralis Alfred names some of the scholars in his immediate circle: Plegmund, 
his archbishop (Mercian); Asser, his bishop (Welsh); and Grimbald, his Mass- 
priest (Frankish). Asser, Alfred’s contemporary and biographer, adds the infor- 
mation that ‘many others subjected themselves willing to his lordship’ includ- 
ing ‘Franks, Frisians, Gauls, Vikings, Welsh, Irishmen, and Bretons‘? These lists 
describe the cosmopolitan court surrounding Alfred. The laws name no spe- 
cific collaborators, and most, if not all, of their names must be lost in historical 
obscurity. Nonetheless, comparative examination of individual statutes in rela- 
tionship to other early medieval laws provides a picture of what knowledge these 
anonymous counsellors contributed. The following discussion presents evidence 
for three schools of expertise. Familiarity with contemporary penitential liter- 
ature can be found in the Mosaic prologue; cognizance of the earlier Anglo- 
Saxon laws of Athelberht is demonstrated in at least two clauses in the personal 
injury laws; and scattered rulings that find parallels only in the continental Lex 
Frisionum indicate that at least one of Alfred’s collaborators drew heavily on a 
long-standing Ingvaeonic legal tradition. This chapter concentrates primarily on 
the types of knowledge demonstrated in various sections of the laws and only 
secondarily on how that expertise may point to individuals within Alfred’s court 
who participated in the process of compilation — those who wrote the laws, as 
Malcolm Godden puts it, ‘in the king’s name and with his authority?‘ 


Alfreds Mosaic Prologue and its Possible Frankish and/or Irish Influences 


As Stefan Jurasinski observes, “The collection of laws promulgated by Alfred 
the Great near the close of the ninth century is preceded by one of the great 
literary curiosities of the early Middle Ages: a partial rendering of Exodus into 


2 Bately, ‘The Alfredian Canon Revisited’; Godden, “The Player-King’; Godden, ‘Did 
King Alfred Write Anything?’; Godden, “The Alfredian Project’; Pratt, The Political Thought of 
Alfred the Great; Irvine, ‘English Literature in the Ninth Century. 

3 ‘Franci autem multi, Frisones, Galli, pagani, Britones, et Scotti, Armorici sponte se suo 
dominio subdiderant’: Asser, Life of King Alfred, ed. by Stevenson, p. 60, ch. 76; Asser, Alfred 
the Great, trans. by Keynes and Lapidge, p. 91 (trans.) 


4 Godden, ‘Did King Alfred Write Anything?) p. 18. 
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Old English prose remarkable for its indifference to the sense of the original.” 
A great deal of recent scholarship has been dedicated to the analysis of the 
collection of biblical citations and emendations known as Alfred’s ‘Mosaic 
Prologue’ with arguments presenting the case for both Frankish and Irish influ- 
ence.° I do not wish to enter this debate (at least here and now), but will simply 
present a single example demonstrating the type of evidence and the ambiguity 
of its nature regarding the original source. 

Exodus 22. 18 states: ‘Maleficos non patieris vivere’ (‘Do not allow sorcer- 
ers to live’).” In $ 30 of the Mosaic Prologue, this is emended to: ‘Da femnan 
be gewuniad onfon gealdorcreftigan 7 scinlecan 7 wiccan, ne let bu da libban’ 
(‘Those women who are accustomed to receive enchanters and magicians and 
witches, do not allow them to live’).* Alfred’s clause changes the gender-neu- 
tral maleficos ‘sorcerers’ to the specifically feminine da femnan ‘those women; 
and fronts the heavy object clause for focus. At the same time — as Audrey 
L. Meaney points out — Alfred adapts his original ‘to prescribe a death sen- 
tence for women who “receive” sorcerers and witches, but not for the occult 
practicers themselves.’ 

Looking at possible influences for this change, Meaney presents § I. xv. 4 of 
the Anglo-Saxon Poenitentiale Theodori, which foregrounds women in the per- 
formance of heathen divinations: 


Si mulier incantationes vel diviniationes fecerit diabolicas, unum annum vel III 
XLmas vel XL dies juxta qualitatem culpae poeniteat. De hoc in canone dici- 
tur: Qui auguria vel aruspicia vel somnia vel divinationes quaslibet secundum 
mores gentilium observant aut in domus suas hujusmodi homines introducunt in 
exquirendis aliquam artem maleficiorum, poenitentes isti, si de clero sunt, abjician- 
tur, si vero saeculares, quinquennio poeniteant. 


s Jurasinski, ‘Slavery, Learning and the Law of Marriage’, p. 45. 

6 Arguing for influence from the barbarian Volksrechte, for example, is Wormald, The 
Making of English Law, pp. 416-29; arguing for the Irish is Carella, “The Source of the Pro- 
logue’ Pratt, The Political Thought of Alfred the Great, pp. 222-32, examines the Prologue in 
relationship to Carolingian legal theory, in particular that of Hincmar. 

7 Biblia Sacra, s. v. 

* GA, 1,66. 

? "This argument depends heavily on Meaney, ‘Old English Legal and Penitential Penalties; 


pp. 130-33. I have augmented her discussion by adding the possibilities of other penitential 
sources. 
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If a woman has performed incantations or diabolical divinations, she should do 
penance for one year, or three forty-day periods, or forty days, according to the 
nature of the fault. About this it is said in the canon: Those who observe auguries 
or auspices or dreams or any kind of divinations according to the customs of the 
heathens, or introduce men of this kind into their homes, in order to find out about 
any magical device — if these repent, if they are of the clergy let them be cast out, 
but if they are secular people let them do penance for five years.'? 


The paragraph begins by concentrating on women who carry out acts of sorcery, 
and continues by warning them against heathen customs of augury. However, it 
admits that men — possibly even clergymen! — also perform such deeds, and 
may even serve as teachers of evil women. Nonetheless, the focus on the woman 
as wrongdoer provides a parallel to the change in emphasis between Alfred’s 
clause from its source material. 

Admitting the similarity between the intent of Theodore and that of Alfred 
hardly pinpoints Theodore as the source — Meaney herself questions whether 
this text was known in Alfred’s time. She points out that although Theodore 
may provide the best comparison, similar strictures can be found in the laws 
of Lombard Italy (compiled in 643) and Visigothic Spain (compiled in 654). 
But once again, there is no indication that Alfred had access to either of them. 
However, Meaney proposes, ‘He probably knew the legal writings of Hincmar 
of Rheims and his successor Fulk, who sent him Grimbald. Did Grimbald bring 
some manuscripts of law codes with him to England?" 

Only one continental collection contains unambiguous similarities to the 
laws of Alfred, and that is the problematic Lex Frisionum (of which more later). 
Parallel rulings between this text and Alfred can be found particularly in the 
personal injury tariffs. In contradistinction, although many ‘barbarian’ laws 
show agreement among themselves in the personal injury schedules, Wessex, 
Frisia, and Kent, as a rule, agree with each other alone." An attribution of the 
change in $ 30 of the Mosaic prologue to Lombard or Visigothic law would 
contradict the evidence of the personal injury tariffs. 

I would like to extend the possibilities of source for $ 30. The group of 
penitentials that bears Theodore’s name was posthumously compiled by one of 


19 Wasserschleben, Die Bussordnungen der abendländischen Kirche, p. 201; trans. from 
Meaney, ‘Old English Legal and Penitential Penalties; p. 131. 


u Meaney, ‘Old English Legal and Penitential Penalties, p. 133. 


12 Examples abound in Oliver, The Body Legal in Barbarian Law; these are summarized at 
pp. 227-37. 


WHO WROTE ALFRED'S LAWS? 235 


his students who called himself the discipulus Umbrensium (‘Celtic student’) 
around 668-90, although the collection contains later elements." A clause 
almost exactly parallel to that in Theodore can be found in § 49. 1 of the text 
known as the Penitentiale Martenianum, which dates from between 802 and 
813 (a collection described by Cyrille Vogel as ‘remarkably incoherent’)."* It was 
compiled in Francia, but draws extensively on Irish and Anglo-Saxon materi- 
als.? An equivalent clause also appears as § VII. 12 of the Excarpsus Cummeani 
(referred to in scholarly literature as ‘Pseudo-Cummean’), which contains 
extracts from and additions to the Poenitentiale Cummeani. Cumineus Longeus 
was bishop of Clonfert, who died in 662; manuscripts of the Excarpsus exist 
from the late eighth century on, and circulated widely on the Continent. The 
paragraphs from the latter two penitentials concentrate only on the women 
sorcerers, leaving out the stipulation on inviting men as teachers of evil, and 
thus are more directly parallel to Alfred’s chapter. The overlap between rul- 
ings is hardly unusual: penitential clauses were copied and echoed throughout 
various individual collections. Indeed, Meaney traces the origin of this particu- 


13 Recent studies on the Poenitentiale Theodori include Flechner, ‘The Makings of the 
Canons’; Charles-Edwards, ‘The Penitential of Theodore’; Brett, ‘Theodore and the Latin 
Canon Law’; Frantzen, The Literature of Penance; and Frantzen, “The Tradition of Penitentials 
in Anglo-Saxon England: 


14 Cited in Frantzen, The Literature of Penance, p. 102 n. 26. 


15 From Wasserschleben, Die Bussordnungen der abendländischen Kirche, p. 292, the text 
reads: ‘Si mulier divinationes vel incantationes diabolicas fecerit, in canone V annos, et nunc 
I annum vel III quadragesimis vel XL dies juxta qualitatem culpae poeniteat’ (‘If a woman 
performs divinations or diabolical incantations, [her penance is set at] 5 years according to 
the canon, but now let her do penance for 1 year or three periods of forty days or [one period 
of] forty days, according to the degree of the offence’). For discussion as to the origins of 
the Penitentiale Martenianum, see Wasserschleben, Die Bussordnungen der abendländischen 
Kirche, pp. 48-49; Frantzen, The Literature of Penance, p. 102. n. 26; Frantzen, “The Tradition of 
Penitentials in Anglo-Saxon England; p. 36. 


16 From Wasserschleben, Die Bussordnungen der abendlandischen Kirche, p. 481, the 
text reads: ‘Si qua mulier diviniationes vel incantationes diabolicas fecerit, I annum vel III 
XLmas vel XL dies juxta qualitatem culpae peniteat’ (‘If some woman performs divinations 
or diabolical incantations, let her do penance for 1 year or three periods of forty days or [one 
period of] forty days, according to the degree of the offence’). Discussion in Irish Penitentials, 
ed. by Bieler, pp. 5-7, 17-18; edition on pp. 108-35. For $ VII. 12 of the Excarpsus, see 
Wasserschleben, Die Bussordnungen der abendlándischen Kirche, p. 481; for dating, pp. 61—68; 
also Medieval Handbooks of Penance, trans. by McNeil and Gamer, pp. 98-99. For connections 
between Cummean and Theodore, see Flechner, "Ihe Makings of the Canons; pp. 128-31. 
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lar injunction back to the Council of Ankara in 314." Thus I would rephrase 
Meaney’s query quoted above: ‘Did Grimbald bring some manuscripts of con- 
tinental penitentials with him to England?' And in fact, Allen Frantzen had 
already suggested the answer: that on Grimbald’s arrival in 887 it is 'entirely 
possible’ that ‘the Frankish penitential tradition would, in some form, have 
arrived with him, if it had not already been introduced through Alfred’ ear- 
lier contacts with the Frankish court and church? If Alfred’s counsellors drew 
upon penitential material for their changes in the Mosaic prologue, they could 
have directly used a Frankish or Irish source, or had indirect access to an Irish 
source through a Frankish collocation, or indirect access to either through an 
Anglo-Saxon compilation. The situation is further muddied by the obscurity 
surrounding the provenance of many of these collections. No matter what the 
actual path of transmission, however, the influential text of the clause itself 
would have been the same. 

The question as to a specific exemplar for this single paragraph provides 
a salutary example of the difficulty in identifying precise sources for many 
Alfred's emendations to Exodus. As Meaney herself concludes: "The associa- 
tion of women with divination — at least in the mind of male legislators, lay 
or ecclesiastical — is well enough established. However, only Theodore's provi- 
sion provides any real clarification, [but] it does not seem to have been known 
in England in [Alfred] time? We cannot, however, rule out other peniten- 
tials, either influenced by Theodore or drawing directly on knowledge of the 
Council of Ankara or on texts drawing from it. I believe a safe assumption is 
that those advising Alfred on his emendations of biblical law had access to 
(near-) contemporary penitential practice — we might even very tentatively 
assign this to Grimbald and/or his clerical colleagues. 


17 § 24: They who practice divination, and follow the customs of the heathen, or who take 
men to their houses for the invention of sorceries, or for lustrations, fall under the canon of five 
years’ [penance], according to the prescribed degrees; that is, three years as prostrators, and two 
of prayer without oblation. (Documents of the Council of Ancyra, trans. by Percival, s. v.). See 
Meaney, ‘Old English Legal and Penitential Penalties, p. 132. 


18 Erantzen, The Literature of Penance, p. 127; Jurasinski, ‘Violence, Penance and Secular 
Law. 


19 Meaney, ‘Old English Legal and Penitential Penalties, p. 133. 
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Connections to Earlier Anglo-Saxon Laws Regarding Personal Injury 


More direct evidence as to the textual sources consulted by Alfred’s counsel- 
lors can be found in the regulations against personal injury which conclude 
the chapters in Alfred proper (before the appendix of Ine’s laws). These clauses 
provide evidence that Alfred included among his advisors both those who were 
versed in the history of law in the Anglo-Saxon territories (specifically the Kent 
of Athelberht), and also in legal practice common to Anglo-Saxon England 
and Frisia. 


Alfred's Ruling on Injuries to the Skull and its Reliance on ZEthelberht 


Addressing first the former, influence from Zthelberht has always been 
assumed on the basis of Alfred's inclusion of a schedule of personal injury tar- 
iffs at the end of his own laws. But this conclusion is facile: all early medieval 
Germanic laws include personal injury tariffs, and the cosmopolitan court of 
Alfred could well have been acquainted with the schedules from, for example, 
Salian Francia.” Alfred’s own claim that he consulted the laws of ZEthelberht, 
king of Kent 587 x 590-616 x 618” would seem to obviate the need to look 
to continental influence. ZEthelberht's laws were compiled around 600, Alfred's 
between 890 and 901. However, the only section in which there is any similar- 
ity between these two compilations are the long tables of tariffs for personal 
injury, and these appear in various forms in all barbarian laws. Comparing 
ZEthelberht's and Alfred’s personal injury tariffs provides no overlap in signifi- 
cant terminology or in amount of restitution that indicates that the compil- 
ers of Alfred’s laws had any actual familiarity with the text of Athelberht.” 
Moving, however, beyond the particularities of words and numbers to com- 
parative study of context provides two instances of positive evidence for con- 
nection between the two compilations. 

The first comparison is found in the legislation for recompense for injury to 
the skull. In early Germanic laws, the predominant ruling can be represented by 
$ 47 of the Lex Langobardorum: 


°° Wormald, ‘The Leges Barbarorum. 

?! For dating of Athelberht and his laws, see Oliver, The Beginnings of English Law, 
pp. 8-10. 

?? [ presented a paper on the disjunction of terminology and fines between the laws of 
AEthelberht and those of Alfred at the annual meeting of the International Society of Anglo- 
Saxonists in Arizona, 2003, although my views have changed somewhat. 
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If someone wounds another in the skull, so that bones are broken, for one bone let 
him pay twelve shillings; if there are two, let him pay twenty-four shillings, if there 
are three bones, let him pay thirty-six shillings; if there are more, they are not reck- 
oned. Thus as follows: that one bone be found of such a sort that it is able to make a 
sound in a shield at twelve paces across the road, and that measurement shall truly 
be taken by the foot of a medium-sized man, not the hand.” 


Repeatedly we find statutes assigning damages to skull wounds according to 
bone fragments that resonate when tossed into a shield or basin. Crucially, the 
only two territories that differ from this pattern are the kingdoms of Kent and 
Wessex. The laws of AEthelberht regulate that: 


36. Gifsio uterre hion gebrocen weordep, X scillingum gebete. 
36. 1. Gif butu sien, XX scillingum gebete. 

36. Ifthe outer tabulum of the skull is broken, let him pay 10 shillings. 
36. 1. If both are [broken], let him pay 20 shillings.” 


The corresponding clauses in Alfred state: 
40. Heafodwund to bote, gif da ban butu beod dyrele, gesylle XXX scll him mon. 
4l. Gifpet utre ban byó dyrl, gesylle XV scll to bote. 
40. Compensation for a headwound: if both the bones are pierced, let him be paid 30 
shillings. 


41. Ifthe outer bone is pierced, let [the perpetrator] pay 15 shillings as compensation.” 


The human skull is a tripartite structure consisting of outer and inner tabula 
(bony coverings) separated by an internal layer of tissue (the diploe). Both sets 
of Anglo-Saxon laws assess damages to skull wounds depending on the degree 
of the injury: damage to the outer zabulum alone is recompensed for half the 


75 Lex Langobardorum $ 47: ‘Si quis alium plaguauerit in caput, ut ossa rumpantur, pro 
uno osso conponat solidos duodicem; si duo fuerint, conponat solidos uiginti et quattuor; si 
tres ossas fuerint, conponat solidos trigenta et sex; si super fuerint, non numerentur. Sic ita, 
ut unus ossus tales inueniatur, qui ad pedes duodicem supra uiam sonum in scutum facere 
possit, et ipsa mensura de certo pede hominis mediocris mensuretur, nam non ad manum: 
Leges Langobardorum, ed. by Bluhme, s. v. Translation mine. For discussion of the shields into 
which these bones would have been tossed, see Hüpper-Dröge, ‘Schutz- und Angriffswaffen’, 
pp. 121-22. 


24 The Old English text is taken from Oliver, The Beginnings of English Law, p. 75. The 
translation represents an emendation published in Oliver, VEthelberht's and Alfred's Two 


Skulls’ 
25 GA, 1, 78-79. Translation mine. 


WHO WROTE ALFRED'S LAWS? 239 


amount of damage to both outer and inner.” This approach differs dramatically 
from that taken on the Continent. Clearly Alfred and/or his counsellors had 
knowledge of Athelberht’s text, even though they emended the fine according 
to the two-hundred-shilling wergeld of Alfred compared to the one-hundred- 
shilling wergeld of ZEthelberht. 

The second comparison unique to ZEthelberht and Alfred can be found in 
the assessment of wounds to male genitalia. /Ethelberht's laws state: 


64. Gif man gekyndelice lim awyrdep, brym leudgeldum hine man forgelde. [64] 
64. 1. Gif he burhstind, VI scill gebete. [64. 1] 
64. 2. Gif man inbestind, VI scill gebete. [64. 2] 

64. Ifa person damages the genital organ, let him pay him with three person-prices. 
64. 1. If he stabs through [it], let him pay [with] 6 shillings. 
64. 2. Ifa person stabs into [it], let him pay [with] 6 shillings.” 


Although the gekyndelice lim would seem, by use of the term /im, to mean spe- 
cifically the penis, it seems unlikely that the regulations for piercing through 
and piercing into — and particularly the latter — refer to the penis, as these 
wounds would require weaponry more delicate than common in Anglo-Saxon 
England. The two sub-rulings thus, with their considerably lesser reparations, 
probably imply damage to the scrotum which would not prohibit future pro- 
creation; these contrast the main clause, which — by nature of its enormous 
fine — implies an injury that incapacitates the genitals. 

The earliest of the ‘barbarian’ laws, Lex Salica, composed 507-511, has a 
similar regulation for cutting through a victim's ‘manhood’: 


29. 17. Si quis ingenuous ingenuum castrauerit aut uiriliam transcapulauerit, unde 
mancus sit [...] solidus cc culpabilis iudicetur. 


If someone castrates a freeman or cuts through his manhood (?), so that it is 
maimed [...] let him be judged culpable for 200 solidi. 


Note, however, that this lacks the clause about piercing into — but not through 
— a mans scrotum (?). Nor does it distinguish a piercing-through that does not 
cause permanent damage. The corresponding rulings in Alfred read: 


26 This analysis is discussed in detail in Oliver, VEthelberht's and Alfred’s Two Skulls. 


?7 Text and translation of Athelberht’s genital clause from Oliver, The Beginnings of 
English Law, pp. 74-75. 


?8 Tex Salica, ed. by Eckhardt, p. 88. Translation mine. 
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[67] Gif sio lendenbrede bid forslegen, þær sceal LX scill. to bote. 
[67.1] Gif hio bid onbestungen, geselle XV scill. to bote. 
[67.2] Gif hio bid durhdyrel, donne sceal der XXX scill. to bote. 


67. Ifthe loins are / scrotum is (?) struck off, 60 shillings shall be paid as compensation. 
67.1. If it is pierced into, let him pay 15 shillings as compensation. 


67.2. Ifit is pierced through, then 30 shillings shall be paid as compensation.” 


Crucially, Alfred here echoes 4thelberht in regulating damage not only for 
piercing into, but also piercing through the scrotum (?), though he doubles the 
fine for the latter. This doublet appears nowhere else in the continental, quasi- 
contemporary barbarian laws. The only possible extant model is in the laws of 
ZEthelberht, which further substantiates Alfred’s claim that he used his prede- 


cessor’s laws as an exemplar. 


Ambiguous Clauses Related to Both Æthelberht and ‘Lex Frisionum’ 


While the examples above provide direct evidence of Alfred’s counsellors con- 
sulting the laws of Athelberht, further comparative evidence is less conclusive 
as to the source of influence. Consider the similarities between Anglo-Saxon 
and Frisian rulings on injuries to the head laid out in the diagram opposite.?? 
Most barbarian laws restrict regulations on damage to the head to sensory 
organs: the eye (sight), the ear (hearing), and the nose (smell). Not all regions 
address all three functions, but as a rule none legislate against any damage 
except to those organs controlling physiologicial senses. However, as the fig- 
ure opposite demonstrates, two geographical groups go beyond primary func- 
tion. The eastern territories of Alamannia and Bavaria (represented on the left 
of the diagram) regulate injury to the upper and lower eyelid.*! More germane 
to the argument of this paper, the western territories of Kent, Wessex, and Frisia 
(represented on the right of the diagram) are the only ones to consider dam- 
age to the cheek, jawbone, and throat/Adam's apple. Alfred's counsellors may 
have again, as in the case of skull injuries, drawn upon the example provided by 
ZEthelberht's laws. However, as in the question of source material for the Mosaic 
prologue discussed above, ambiguity exists as to the model for these regulations. 


7? Text from Parker manuscript (E); GA, 1, 84-85. Translation mine. 
?? Diagram reproduced from Oliver, The Body Legal in Barbarian Law, p. 100. 
?! See discussion in Oliver, The Body Legal in Barbarian Law, pp. 99-101. 
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3 ie meanest Ep eyes] [F] 


upper eyelid [Ala, Bav] | 
[eye can't close) 


Tower ee [Ada pav] 


[ 
[ey can't held tears] | cheek [E W] 


| cheeks and tongue | 


Figure 7. 
Non-sensory organs i 
regulated in barbarian laws. [iweat [KL FÌ 


From Lisi Oliver, The Body 


Legal in Barbarian Law Adam's apple [W] 
[s threat-ball] 


(Toronto: University of 
Toronto Press 2011). 
Reproduced with permission. 


Since Frisia concurs with (and even exceeds) both Anglo-Saxon territories in 
allocating damages for wounds to the head, we must also consider the possibil- 
ity that these rulings in Alfred were influenced by an Anglo-Frisian tradition. 

The Anglo-Saxon and Frisian territories similary demonstrate far more 
specificity in regulating against wounds to the torso than other barbarian 
regions. Map 1 on the following page presents clauses addressing injury to the 
body core in the barbarian territories: the first number indicates the number of 
body parts addressed, and the number in parentheses equals the total number 
of regulations.” 

The Anglo-Frisian territories show considerably more interest in regulating 
damage to the torso than any other regions with the exception of Alamannia.? 
Like the rulings on head injuries, these parallels are not unique to Alfred and 
Frisia, but include the earlier Anglo-Saxon laws of Athelberht. Once again, the 
exact source from which Alfred drew is ambiguous, although evidence for the 
Ingvaeonic connection is strengthened. 


32 Map taken from Oliver, The Body Legal in Barbarian Law, p. 113. 


33 Seen. 47 for references for connection between the laws of Alamannia and Frisia. 
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Wessex Frisia 
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Map 1. Regulations on injury to torso. From Lisi Oliver, The Body Legal in Barbarian Law 
(Toronto: University of Toronto Press 2011). Reproduced with permission. 


Connections between Alfred and Lex Frisionum™ 


The only extant Frisian laws to which Alfred’s counsellors could have had access 
is the collection known as the Lex Frisionum, which differs significantly from 
Alfred in that it was composed in Latin rather than the Frisian vernacular; this 
possibility, however, carries its own problems. The provenance of this text is far 
more vexed than those of other barbarian laws. We have no medieval witness — 
the collection remains only in a text printed by Johann Herold in 1557, from 
a manuscript now lost. Historians have dated the Latin assemblage of Frisian 
legal rulings to 795-803, compiled under Carolingian influence — the most 
likely date is the Aachen assembly of 802. This compilation thus represents a 
chronological midpoint between the Old English Kentish laws of Athelberht, 


34 Extended evidence for an early Ingavaeonic connection between Frisia and the Anglo- 
Saxon territories across the channel can be found in Oliver, ‘Genital Mutilation in Medieval 
Germanic Law’. 


35 The most recent edition of Lex Frisionum is by Karl August Eckhardt (1936). For 
dating, see Lex Frisionum, ed. by von Richthofen, pp. 640-55; see also Siems, Studien zur Lex 
Frisionum, for discussion of dating, origins and influences. A brief introduction in English can 
be found in Bremmer, “ The Children He Never Had”. 
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composed around 600, and the similarly vernacular West Saxon laws of Alfred, 
composed between 890 and 901. Rolf Bremmer cautions against using the Lex 
Frisionum as an actual code of contemporary legal practice in Frisia: 


The Lex, despite its modern title, never was given the status of Lex, but is rather 
like ‘materials towards a Lex’; only one copy survived, and is now lost — it can’t 
have been very popular, it was never imposed by Charlemagne, nor was Frisia very 
literate in Alfred’s time — at least, we have no [such] evidence.” 


Admitting the unlikelihood of Lex Frisionum itself serving as a model for 
Alfred, we nonetheless find considerable concordance between the personal 
injury laws of Alfred and those which appear in Lex Frisionum. The arguments 
below are based on comparative examination of all barbarian personal injury 
tariffs, concentrating on rulings which appear only in Alfred and Lex Frisionum, 
to the exclusion of all other contemporary personal injury schedules. 

Unfortunately, linguistic evidence is not much help here, as the Anglo- 
Saxon laws were composed in the Old English vernacular, and the Lex 
Frisionum (under the influence of the Carolingian Franks) in Latin. Advancing 
further in time to the Old Frisian laws, written in the vernacular variously in 
the latter half of the thirteenth and the fourteenth centuries, the chart below 
demonstrates some terminological concordance between Old English and Old 
Frisian nomenclature." 


Table 5. Concordances between Old English and Old Frisian body-part terminology. 


ZEthelberht Alfred Frisia 
hion ban/heafodwund haud,, hawed, 
nasu neb nose 
hleore ceaca szinbacum, tziake, 
tod det bi standeó tux; wongtoó toth,; tusk; hern teth, 
— protbolla strotbolla,, 


36 Rolf Bremmer, personal communication. 


37 Not all laws contain all terms, so these are drawn from various sources. Subscript B 
= Brokmer Recht; F = Fivelgoer Recht; G = Grandscriwer; L = Leeuwarderadeel. See Nijdam, 
Lichaam, eer en recht, 11, for editions and dating. Also Brokmer Recht, ed. and trans. by Buma 
and Ebel, and Fivelgoer Recht, ed. and trans. by Buma and Ebel. 
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Although we find cognate terms between the laws of Wessex and Frisia, they 
are generally not particularly illuminating. Alfred’s heafod and Frisia’s hawed are 
the standard terms in Old English and Old Frisian respectively, and /Ethelberht 
matches Frisia in the designation zasu/nose. The simililarities are hardly surpris- 
ing: these words all descend from Proto-Indo-European body terminology.** 
Alfred neb (‘beak’) for nose is a dialect variant remaining in northern England 
to the present day.” The concordance between Alfred and Frisan protbolla 
and strotbolla (‘throat-ball’) is considerably less remarkable than the Modern 
English gloss 'Adam's apple' as the former is physiologically descriptive while 
the latter draws on a Biblical metaphor. (ZEthelberht's text is missing the rel- 
evant word in this clause.) Dialect may again, as in the terminology for ‘nose’, 
be invoked for the difference in words for ‘cheek’. ZEthelberht uses a form deriv- 
ing from PIE *k’/ev- (‘hear’), in which the action associated with the ear has 
become the designation for the greater area of the face containing that organ 
— it appears in Modern English as ‘leer’ the action of raising the cheek in a 
lascivous motion. Alfred and the majority of Old Frisian laws use the cognates 
ceaca and tziake, which represent the reflex of a Common Germanic *keuko:n-/ 
ke:ko:n (?) that has come to us in Modern English ‘cheek’ but may originally 
have meant jawbone?“ The Frisian Brokmer text adds another variant in szin- 
bacum, literally 'chin-cheeks; which is based on a spread, in contradistinction 
to /Ethelberht, upward from the chin rather than downward from the ear, and 
may define the area from and including the upper and lower jawbones to and 
including the cheekbone.“ Although these distinctions provide an illuminat- 
ing example of strategies employed by different territories for developing terms 
for previously unnamed areas of the face, they do not give any insight as to legal 
linkage between these regions — the West Saxon/Frisian center holds with 
‘cheek’, but dialect variants are found on both sides of the Channel. 

One possibly non-trivial linguistic overlap is found, however, in Alfred’s tux 
and Brokmer’s tusk to describe the canine tooth. The Frisian usage is hardly sur- 


38 Cognates to the Old English terms goldfinger, scytefinger, protbolla, wlitewamme, 
widuban (among others) all appear in Old Frisian laws; a listing comparing ZEthelberht and 
Riistringer terminology can be found in Wiarda, Asega-Buch, p. viii. But these represent 
standard nomenclature which can be found elsewhere in Old English, in Old Frisian, and in 
other Germanic vernaculars, and are not thus relevant to this discussion. 


» Discussion of neb in Oliver, The Body Legal in Barbarian Law, pp. 98-99. 
40 OED online, s. v. ‘cheek. 


^! All these terms are discussed in Ärhammar, ‘Zur Bedeutingserschliessung von afries 


Tziake’. 
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Table 6. Concordances between regulation for personal injury in Alfred, 
Section 2 and Frisia/ /Ethelberht. 


Alfred Frisia ZEthelberht 
Scrotum Hip and scrotum 'Gekyndlice lim’ pierced 
through or stabbed into 
Lower arm Both bones broken below elbow 


1 bone broken below elbow 


Visible wound Wound visible outside clothing 
Loins [3096] 2 testicles off [10096] Damage to 'gekyndlice lim’ 
{testicles [40%]} 1 testicle off [50%] [300%] 


Shoulder Arm off at shoulder Shoulder 


Wounded so fluid comes out Wounded so fluid comes out 


Shin-break Leg half-cut below knee 


Eye/hand/foot 


Calf Leg fully cut below knee 


Large sinew 


Small sinew 


?Spine 


prising, as it simply anticipates the Modern Frisian zosk (‘tooth’). However, as 
early as the Old English period, the term tusk is primarily reserved for animals. 
Although Anglo-Saxon glossaries use tusc(as) variously to render Latin genu- 
inum (‘molar’, ‘wisdom tooth’), maxillares (‘molars’), or canini (‘canines’), the 
Alfredian clause is the only instance in connected prose applying this desig- 
nation to humans.? Furthermore, the OED claims that ‘[t]here are no certain 
cognates outside of the Anglo-Frisian area.“ This term thus represents a usage 
restricted to Anglo-Frisian vernaculars, and its application to humans is con- 
fined in Anglo-Saxon literature to the laws of Alfred. 


#2 Per Microfiche Concordance to Old English, s. v. tusc-, tux. The single application to 
humans cited by the OED is the ironical use by W. Lithgow in 1632: “He hath the longest 
Tuskes that euer stroke at Table’. OED online, s. v ‘tusk’. 


# OED online, ‘Etymology; s. v. ‘tusk: 
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Moving beyond linguistics to comparative structure, all three of the territo- 
ries lay out the primary sequence of personal injury tariffs from head to toe.“ 
This layout is trivial, as it is common to all personal injury schedules in early 
Germanic laws: a schema which follows both mnemonics and logic. 

But the laws of Alfred uniquely conclude with a second sequence of per- 
sonal injury tariffs that follow no obvious arrangement.? The preceding table 
presents these in the order in which they appear in Alfred, beside compara- 
ble laws in Lex Frisionum and in AAthelberht. Dark shading indicates rulings 
that appear only in Alfred and Frisia to the exclusion of all other barbarian 
laws including ZEthelberht. Medium shading indicates body parts addressed by 
all three—Kent, Wessex and Frisia—for which there is agreement in specifics 
between Alfred and Frisia but not with Zthelberht. Light shading indicates a 
possible three-way match. See Table 6 on the previous page. 

All three regions regulate damage to the scrotum.*6 However, Alfred and 
Frisia part from ZEthelberht in the fine for leaving a man unable to conceive. 
On the one hand, Alfred and Lex Frisionum both assess a percentage of the 
wergeld, recompensing damage inflicted on the victim; on the other hand, 
ZEthelberht requires a multiple of the wergeld, compensating the victim for 
the inability to conceive future offspring." Rulings on genitals present a closer 
connection for Alfred to the continental Frisian laws than to previous Anglo- 
Saxon formulations. Even more striking is the number of overlapping regula- 
tions between the addenda to Alfred's personal injury tariffs and the rulings in 
Lex Frisionum. Crucially, as stated above, the parallel clauses exist only in these 
two texts; no other Germanic law contains these rulings. 

One of the most remarkable of these comparanda is the statement in Lex 
Frisionum § 22. 35 that for the iunctura scalpulae (‘shoulder joints; and also the 
joints at the elbow and wrist), damages must be paid if "liquid runs from the 
wound, which they call idu uuagi. Alfred $ 53 similarly assesses damages for 
a wound to the shoulder in which /idseaw flows out. This liquid — the syno- 
vial fluid that protects the joint — is called sivene in the much-later Brokmer 


“4 For JEthelberht's personal injury clauses ($$ 32-71) see Oliver, The Beginnings of English 
Law, pp. 70-77; for Lex Frisionum (Title 12, $$ 1-86) see edition by Richthofen, pp. 673-81 
or by Eckhardt, pp. 92-105; for the first section of Alfred (8$ 44-64. 4) see GA, 1, 78-85. 

y PP 

^5 For second section of Alfred's personal injury clauses ($$ 65-77), see GA, 1, pp. 84-89. 

46 These clauses are Athelberht $$ 64-64. 2 (Oliver, The Beginnings of English Law, 
pp. 74-75); Lex Frisionum §§ 57-59, ed. by Richthofen, p. 678; ed. by Eckhardt, pp. 98-101); 
Alfred $$ 65, 67-67. 3 (GA, 1, 84-85.) 


47 Oliver, ‘Genital Mutilation in Medieval Germanic Law’ 
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Figure 8. Chart of relative value of teeth by territory. From Lisi Oliver, The Body Legal in 
Barbarian Law (Toronto: University of Toronto Press 2011). Reproduced with permission. 


Recht: the etymological connection between seaw and sivene is obvious.* The 
importance of the contextual connection is substantiated by the linguistic 
match. Parallel innovation in this detail seems unlikely in the extreme: were 
there no other such connection between the laws of Alfred and Frisia, this cor- 
respondence alone would be enough to establish the strong possibility of a link 
between the Anglo-Saxon and Frisian rulings. 

Further corroborative evidence is provided by rulings on damage to teeth. In 
terms of functional value, the most important teeth are the canines, which prevent 
the jaw from dislocating; second are the molars, which grind and process food; 
and least important the incisors, whose function of ripping and tearing can be 
replaced by a knife. The chart below demonstrates the ranking which the various 
territories whose laws contain rulings on teeth assign to these three categories: ? 


48 Synovial fluid is also regulated in the Pactus Alamannorum where $ 7. 5 demands 
additional damage for the elbow and knee if: ‘[...] nervora tetegerit ut ibi wasilus intrar’ (‘[...] the 
nerve is touched so that wasilus gets in’). (Leges Alamannorum, ed. by Merkel, s. v.) This ruling 
is the only other one in barbarian laws to address synovial fluid, and both the terminology and 
circumstances (leakage out for the Anglo-Frisian laws, leakage in for Alamannian) are different. 
(See Oliver, The Body Legal in Barbarian Law, pp. 131-34.) The Alamann laws predate those 
of Lex Frisionum, and scholars have long noted some influences of the former on the latter. 
(See Siems, Studien zur Lex Frisionum, p. 411; citations in index for Lex Alamannorum.) That 
is, although the ultimate influence of synovial rulings on the laws of Alfred may come from 
Alamannia, the immediate and specific comparison must be to Lex Frisionum. 


^ Discussion of comparative restitution for damage to teeth can be found in Oliver, The 
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None of these exactly match functional to legal value. However, Bavaria, 
Frisia, and Wessex are the only three not to assign primary value to the incisors. 
In other words, most Germanic territories (including Athelberht’s Kent) give 
preference to visual rather than functional loss, compensating honour more 
highly than physiology. Frisia and Wessex are among the exceptions, consid- 
ering functional worth more important than visible loss in the assessment for 
striking out a tooth. 

The regulations on fingers show an even more important similarity between 
Wessex and Frisia?" The most valuable digit on the human hand is the thumb: 
this allows us to grasp and hold objects, hence giving the ability to work with 
tools. The most physiologically important finger is the little finger: it gives the 
hand its full functional ability to grasp objects and hold water; furthermore it 
serves as a pivot for raising the point of weapons such as spears and swords; and 
finally it serves as visible boundary to mark the measurement of the handspan. 
Next comes the forefinger, which plays a crucial role in various activities such as 
archery, spinning, and delousing. The middle finger probably ranks next, as it 
is longer and stronger than the fourth finger, whose primary function is to bear 
the wedding ring. 

Territories vary as to whether they assign greatest value to the little finger 
(Saxony, Kent, Alamannia), the forefinger (Salian Francia, Ripuaria, Visigothic 
Spain), or equate the two (Lombardy, Bavaria). However, Wessex and Frisia 
both, astoundingly, assign the greatest worth to the ringfinger, whose only 
important function is, in fact, to wear the ring. This assessment reverses the 
judicial thought behind the regulation on damage to teeth. In the case of teeth, 
Wessex and Frisia give preference to functional over visible damage; in the case 
of the loss of the ringfinger, they foreground the insult to reputation. Not only 
are the shared rulings themselves conspicuous, but so are the matching choices 
of when to emphasize honour over function. 

Of the eight territories that assign damages for the striking off of a toe, three 
simply go in order from the great toe to the small toe?! Two of these three are 
Wessex and Frisia (the third is Visigothic Spain). This is weak corroboration: 
such a sequence of recompense could be attributed to linear order. However, 
one must also keep in mind that the majority of the barbarian regions choose a 


Body Legal in Barbarian Law, pp. 102-07, with this chart on p. 105. 


50 Discussion of comparative restitution for damage to fingers can be found in Oliver, The 


Body Legal in Barbarian Law, pp. 143-58. 


5! Discussion of comparative restitution for damage to toes can be found in Oliver, The 


Body Legal in Barbarian Law, pp. 159-62. 
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different system: /Ethelberht, for example, assigns each toe half the value of the 
corresponding finger. 

Finally, we have some clauses from outside the injury schedule proper that 
can be introduced as corroborative, if not primary, evidence for inherited con- 
cordance between the laws of Frisia and Wessex. Several territories allow the 
amputation of a hand (presumably, although not always explicitly stated, with 
the option of redemptory payment). The imputation is clear: the hand which 
committed the illegal deed must pay for it. However, the offence for which 
amputation is assessed differs across regions: in Burgundy and Visigothic Spain, 
forgery; in Saxony and Chamavan Francia, perjury; and in Chamavan Francia 
(again), Frisia, and Wessex, theft. In terms of rape, Frisia and Wessex demand 
an additional fine payable to the legal authorities on top of the damages to the 
victim. And a very tenuous connection might be made between the ruling in 
Frisia that an adulterer can be killed without penalty and that in Wessex that a 
husband can kill a man he finds consorting with his wife, his mother, his sister, 
or his daughter. These are the only territories that allow homicide to go without 
restitution in the case of sexual transgressions against the killer's family.’ 

To summarize the evidence from the personal injury tariffs, Alfred’s coun- 
sellors must have consulted the laws of Athelberht for: 


- ruling on skull injuries; 
— fine for piercing into but not through the scrotum. 
Alfred’s counsellors historically match Athelberht and areally match Frisia for: 


— more regulations than elsewhere in barbarian law on damage to the head; 


— more regulations than elsewhere in barbarian law for damage to torso. 


Alfred’s counsellors parallel Lex Frisionum in their choice of: 
— assessment of relative damages to toes; 


— amputation of hand for theft. 


Alfred’s counsellors match only Lex Frisionum in: 


addition of specific personal injury clauses not found in Athelberht; 


regulation on synovial fluid; 


assessment of teeth according to functional worth; 


valuation of the ringfinger. 


52 For amputation of the hand, see Oliver, The Body Legal in Barbarian Law, pp. 172-74; for the 


rape clauses and homicide without liability in case of offence against female relations, pp. 182-84. 
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Curiously, the knowledge of the anonymous counsellor(s) versed in the 
Ingavaeonic tradition appears to be almost entirely restricted to personal injury. 
Outside this section we find only the three clauses similar in content discussed 
above: payment of additional fine to legal authorities for rape; amputation of 
hand for theft; and lack of liability for killing an adulterer or a man sleeping 
with a woman under the protection of the head of the household. Similar to 
the personal injury laws, all three of these deal with assault. Otherwise, how- 
ever, interestingly (and disappointingly), a study of the hapax legomena in the 
non-personal-injury laws of Ine and Alfred against the later Frisian Riustringer 
and Brokmer codices turned up nearly empty — in fact, fewer concordances 
exist than one would have predicted by chance in two such linguistically- 
closely related languages.” Even more tellingly, the Alfredian and Riustringer 
clauses regulating the liability of a man carrying a spear over his shoulder on 
which someone impales himself have an astounding (considering the similarity 
of content) total disjunct in terminology: 


Alfred $ 36: Eac is funden: gyf mon hæfð spere ofer eaxle, 7 hine man onsnzsep, 
gylde bone wer buton wite [...]. 


Likewise it is determined: if a man has a spear over his shoulder, and someone is 
impaled on it, let him pay the wergeld without the fine [...] 


Riüstring $ IV. 12: [...] ieftha ther werth en ergere dede urbek eden mith bekwar- 
diga wepne and bi unwille [...]. 


[...] or ifa serious injury is done behind the back with a weapon carried backwards, 
but without intention [...]. 


The legal relationship between these territories, thus, seems limited to the per- 
sonal injury tariffs. Patrick Wormald has suggested for the injury schedules that 
they ‘were in some sense the defining factor in any one /ex, expert knowledge of 
which thus identified the legal specialist [...] A tariff recognizable as one's own 
was perhaps itself an ethnic marker’. It would appear that the specialists who 
aided in the creation of Alfred laws were versed in the ethnic code of personal 
injury that seems to have linked the Ingvaeonic regions of Kent, Frisia, and 
Wessex across the English Channel. 


531 presented these data at the 48th Congress on Medieval Studies in Kalamazoo, ML in 
2012. 


54 For Alfred, see GA, 1, 68-70; for Frisia, see Buma and Ebels, Rüstringer Recht, p. 50. 
55 Wormald, ‘The Leges Barbarorum! p. 41. 
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Conclusion 


We can now return to the question this paper poses: who wrote Alfred’s laws? 
The evidence indicates that specialists may have been assigned to individual por- 
tions. Alfred’s counsellors were not simply chosen from high-ranking noblemen 
or ecclesiasts, but clearly included scholars not only native but also foreign: a 
true representation of the cosmopolitan court that Asser describes. The Mosaic 
prologue shows at least probable influence from penitential literature: Alfred’s 
collaborators on the revision of this section were likely ecclesiastics who had a 
knowledge of contemporary penitential practice, even if their precise sources 
remain obscure. The personal injury laws provide proof that Alfred’s counsel- 
lors had access to the laws of his ancestor thelberht. Although all Germanic 
laws contained similar schedules of personal injury tariffs, only Athelberht’s 
could have provided the model for the statutes regulating injuries to the skull 
and piercing into but not through the male genitalia. But we also find in the 
personal injury tariffs multiple unique parallels between Alfred's rulings and 
those laid out in the Lex Frisionum. These findings leave us, however, with a 
conundrum which may or may not find a resolution in further research. As 
indicated above, the Lex Frisionum differs from all other barbarian laws in that 
it was never established as territorial law, nor is there any evidence that it was 
widely distributed in contemporary Frisia. Frisian lands were composed of at 
least three distinct territories with no single capital. Concomitantly, Frisia had 
no established centre of literacy such as Canterbury, London, or Winchester in 
Anglo-Saxon England. How can we explain the association between the highly 
literate vernacular collocation of Alfred's Wessex and the Latinate Frisian text 
of uncertain provenance attributed to a period in which Frisia had no certain 
literate or centrally organized culture? On the basis of the textual evidence 
adduced above, I would answer that a strong Ingvaeonic tradition of prehis- 
toric date finds its echoes in the early medieval legal texts on both sides of the 
Channel. In summation then, Alfred’s counsellors included those versed in 
contemporary penitentials, in the written legislative history of the island he 
now ruled, and in the long-standing common traditions of Anglo-Frisian legal 
culture. 
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Charters 


WHO INTRODUCED CHARTERS 
INTO ENGLAND? 
THE CASE FOR THEODORE AND HADRIAN 


Ben Snook 


n an article first published in 1969, to which this essay owes a good deal 

more than just its title, Pierre Chaplais proposed that it was Augustine 

who brought the practice of using written charters to record land trans- 
actions to Anglo-Saxon England.’ In doing so, he expanded upon the suspi- 
cion he had held four years earlier that ‘the evidence for an early origin of the 
charter is at least as strong as the evidence against it.” The charters and laws of 
the Textus Roffensis were central to his discussion, for within this extraordinary 
manuscript are preserved not only the law code of Athelberht, drawn up for 
England’s first Christian king, so Bede tells us, by Augustine himself, but along- 
side it, on folio 119, a charter issued in Athelberht’s name donating land in 
Rochester to the Church (an act which was also recorded by Bede). In the main, 
the charters of the Textus Roffensis were preserved with impressive care: in the 
words of Alistair Campbell, who edited them in the first volume of the British 
Academy’s Anglo-Saxon Charters series, they ‘inspire considerable confidence 


* My thanks are due to Rory Naismith and Levi Roach who read drafts of this paper and 
offered characteristically erudite commentaries upon its arguments. I am also grateful to Erik 
Niblaeus and Lisi Oliver who patiently supplied me with a number of important references. 


1 Chaplais, “Who Introduced Charters into England? The Case for Augustine. 
2 Chaplais, “The Origin and Authenticity’ p. 32. 
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in the care, honesty, and accuracy of the scribe of the Textus Roffensis. However, 
the faithful reproduction of a text does not mean that the text itself can be seen 
as authentic, and not all medieval scribes were as fastidious or as scrupulous as 
the scribe who copied the Anglo-Saxon charters of the Textus. The lawcode, of 
course, is generally accepted as authentic; if only the charter on folio 119 were 
as well, then Chaplais’s argument would have been won a long time ago.’ 
Nevertheless, Chaplais was in good company in supposing that it was 
Augustine who had brought charters to England. The earliest modern critic of 
Anglo-Saxon charters, John Mitchell Kemble, had also believed that written 
grants were current from ‘the very first introduction of Christianity among the 
Anglosaxons.* W. H. Stevenson, too, thought that the charter was ‘introduced 
if not by St Augustine himself, certainly by some of his immediate successors? 
The argument is a perfectly logical one. There is no question that property in 
Kent was given by King Athelberht to Augustine and his missionaries; fur- 
thermore, the very first clause of the law code that Augustine composed for 
ZEthelberht, preserved in the Textus Roffensis, legislated for the protection of 
that property.’ Indeed, the preservation of charters and laws alongside each 
other in the same manuscript was likely intended to augment the author- 
ity of each (and, moreover, to boost Rochester’s standing in the ecclesiastical 
hierarchy).® Augustine certainly brought Christianity, literacy, and law to Kent 
at the start of the seventh century, so why not charters? After all, using char- 
ters to record grants of land and privileges was standard practice, and had been 
for centuries, in the Imperial and ecclesiastical administrations of Ravenna and 


3 This document, classified as S 1, has long been recognized as a forgery: see Levison, 
England and the Continent, pp. 174 and 223-25; and Charters of Rochester, ed. by Campbell, 


p- xxii. Nevertheless, arguments for its authenticity have been put forward: see n. 11 below. 

^ KCD, 1, p. vii. 

? Stevenson, The Anglo-Saxon Chancery. Compare with Bresslau, "Internationale Bezie- 
hungen im Urkundenwesen des Mittelalters; p. 38 n. 1. 

6 Bede recalls estates being given to the missionaries in his HE, I. 25, I. 26 and I. 33. 

7 This point was not lost on Chaplais, “Who Introduced Charters into England? The 
Case for Augustine, pp. 96-98. The classic edition of and commentary on ZEthelberhr's law 
code is GA, 1, 3-8. However, it is worth reading the text in tandem with Wormald, Tbe Making 


of English Law, pp. 93-101; Lendinara, "Ihe Kentish Laws’; and Oliver, The Beginnings of 
English Law. 


8 Richards, Texts and their Traditions, pp. 43-60. 
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Rome, where Augustine had begun his career as a monk in Pope Gregory’s own 
foundation on the Caelian Hill? 

Chaplais’s argument is compelling, so much so that some commenta- 
tors on early Anglo-Saxon England have considered the debate all but over.’ 
Nevertheless, the case for Augustine is compromised by a very awkward prob- 
lem: no certainly genuine Anglo-Saxon charter survives from before the 670s." 
The neatness with which the appearance of charters in the historical record 
coincides with the arrival of Archbishop Theodore and his colleague, Hadrian, 
at Canterbury has, therefore, led others to suppose that it was they who brought 
charters to England. Sir Frank Stenton was in no doubt that the charter had 
been 'introduced into England in the age of Theodore and Wilfrid as written 
evidence that a particular estate had been devoted to religious uses." Dorothy 
Whitelock, too, supposed that the evidence weighed rather more in Theodore’s 
favour than in Augustine's.? Theodore was a reformer, a stickler for canonical 
correctness, an enthusiastic convenor of synods and, above all, a fiercely eff- 
cient administrator who had, by all accounts, abundant experience of drafting 
official documents.'* Charters were right up his street. 

However, while the cases for Augustine and Theodore have tended to domi- 
nate the debate, they represent only two extremes of a much broader spectrum. 
Plenty of scholars have taken up positions on the middle ground. In the late 


? The interdependency between the secular and religious administrative mechanisms of 
early medieval Italy was illustrated in Brown, "Ihe Church of Ravenna’ See also Noble, ‘Literacy 
and the Papal Government‘. 


10 See, for instance, Ems, Books and Writing), pp. 21-23. In contrast, see Brooks's brief 
but efficient critique of Chaplais's conclusions in ‘Anglo-Saxon Charters: Recent Work’, 
pp. 186-87. 


11 A series of charters (S 1-6) purport to record grants from ZEthelberht to Augustine 
himselfand to other members of Augustine's mission. In the 1940s, Deanesly argued in favour of 
their authenticity: Deanesly, ‘Canterbury and Paris in the Reign of Athelberht’; Deanesly, ‘Early 
English and Gallic Minsters’; and Deanesly, “The Court of King ZEthelberht of Kent’. Despite 
the determination of Deanesly’s argument, these documents are certainly forgeries, as Levison 
demonstrated (at some length): Levison, England and the Continent, pp. 174-233. Subsequent 
commentators, such as Kelly, have reinforced Levison's point; see Kelly, ‘Some Forgeries in the 


Archive of St Augustine’s Abbey’ and Kelly, Charters of St Augustines Abbey, passim. 


12 Stenton, The Latin Charters of the Anglo-Saxon Period, p. 31. See also Stenton, Anglo- 
Saxon England, p. 141. 


15 See English Historical Documents, 1, 375-76. 


14 On Theodore's background and earlier career, including his possible participation in 
the Lateran council of 649, see Lapidge, “The Career of Archbishop Theodore’. 
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nineteenth century, Heinrich Brunner mischievously raised the possibility 
that the Anglo-Saxon diplomatic tradition might have owed its origins to a 
survival from the late Romano-British administrative system, implying a possi- 
ble Celtic influence.'? Half a century later, Margaret Deanesly proposed a link 
between Kent and Merovingian Gaul (an idea which has since been revived 
by Ian Wood),'6 suggesting, into the bargain, that the earliest Anglo-Saxon 
documents might have been written on papyrus like the Roman private deeds 
on which they were apparently based." In England's less-than-arid climate, 
these would barely have survived for decades, let alone centuries, which would 
explain the lack of any extant, early documents. Anton Scharer offered a more 
nuanced reading of the evidence, describing the roles of different, influential 
individuals in developing and promoting the use of charters in England over 
the course of the seventh century.'? Patrick Wormald came to a broadly simi- 
lar conclusion: the Anglo-Saxon diplomatic tradition, he supposed, was very 
much of its own kind and owed its origins to a range of sources.” 

Thus, while Chaplais's view seems generally to have prevailed of late, it is 
clear that the debate about who introduced charters into England is by no 
means over. Prosecuting further the questions of why Anglo-Saxon charters 
look the way they do and from whose set of notes, memory, or imagination 
the earliest formulae, which would endure through almost four centuries of 
diplomatic practice in England, were drawn seems as crucial now as it was for 
Kemble a century and a half ago. The first step in revisiting the debate will be 
to establish a viable corpus of sufficiently authentic, pre-700 charters; next, the 
important and controversial issue of formulaic consistency throughout the cor- 
pus will be addressed; then the relationship between Anglo-Saxon charters and 
their most widely-acknowledged source, late Roman private deeds, will be re- 
examined; and finally, formulaic links between Anglo-Saxon charters and the 


15 Brunner, Zur Rechtsgeschichte der römischen und germanischen Urkunde. Brunner only 
suggested this idea very tentatively, before going on to link the introduction of charters with 
the arrival of Roman Christianity in England. 


16 Wood, The Merovingian North Sea; and Wood, ‘Frankish Hegemony in England. 


H Deanesly, ‘Early English and Gallic Minsters’; and Deanesly, ‘Early English and Gallic 
Minsters: See also Kelly, ‘Anglo-Saxon Lay Society’. 


18 This idea was firmly rejected by Levison, England and the Continent, pp. 177-78. 
Compare with Whitelock’s comments, English Historical Documents, 1, 375. 


I? Scharer, Die angelsächsiche Königsurkunde, pp. 59-70 and passim. 
20 See Wormald ‘Bede and the Conversion of England’. 
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earliest, extant proceedings of English Church councils will be explored. The 
consistency, language, and, indeed, the whole character of the earliest Anglo- 
Saxon charters, it will be argued, may suggest a later date of introduction than 
has been assumed. 


The Corpus 


First of all, it is necessary to establish a corpus of texts. The table overleaf records 
all those extant charters which were issued by Anglo-Saxon kings before the 
year 700 and which, it is generally agreed, preserve enough authentic material 
for their formulae to be usefully analysed as evidence of genuine seventh-cen- 
tury practice.“ Where a document’s authenticity is uncertain, or where it has 
been shown to contain spurious material, it has been marked with an asterisk.” 

It is not unreasonable to presume that these thirty-one documents represent 
only the visible portion of a much larger corpus of charters written in England 
before 700. Charters were probably in use in Northumbria? and there is no 


?! This awkward phrase reflects the lack a definitive set of universal criteria by which 
the authenticity of a given Anglo-Saxon charter may be decisively established. However, 
the following contain useful guiding principles: Bruckner, ‘Zur Diplomatik der älteren 
angelsächsischen Urkunden’; and Stenton, The Latin Charters of the Anglo-Saxon Period, 
pp. 1-30. 


22 Although many of these documents are clearly not entirely authentic, there is not the 
space here for a comprehensive bibliography and discussion of all the criticism available on 
each. I have, therefore, followed the balance of modern scholarly opinion in including these 
documents in the present discussion: where a charter may reasonably be considered to contain 
some original material, particularly in its proem or sanction, I have included it. In the cases of 
those charters which have been edited in the British Academy Anglo-Saxon Charters Series 
(ASC), I have usually followed the opinion of the editor. Full references can be found in 
Sawyer, Anglo-Saxon Charters; for a more up-to-date bibliography, see <http:www.esawyer. 
org.uk> [accessed 1 July 2014]. Wormald’s corpus of early Anglo-Saxon charters, which is 
printed as an appendix to the original publication of his ‘Bede and the Conversion of England’, 
pp. 24-26, remains a useful guide. The current corpus incorporates the last twenty-seven years 
of scholarship (during which time a majority of these charters have been published in ASC). 
See Baxter’s informative addendum to Wormald’s article (and comprehensive set of further 


references) in Wormald, The Times of Bede, p. 158. 


23 On the nature of land transactions in early Northumbria, see Charters of Northern Houses, 
ed. by Woodman, pp. 1-18 and passim. Bede alluded to the practice of using charters on various 
occasions in his Historia abbatum and letter to Egbert. There is also an apparent reference 
to the use of charters in Northumbria in Stephen of Ripon’s Vita Wilfridi, ch. 17. The only 


extant Northumbrian charter from an early date is S 66. While some have wondered whether 
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particular reason to believe that they were not written in East Anglia as well,” 


although no genuine documents survive from these areas. Moreover, the distri- 
bution of the extant documents provides an important clue as to their origins: 
that fifteen different archives across the south and west preserve at least one 
charter drafted before 700 suggests that, by the end of the seventh century, char- 
ters were in widespread, popular use. Charter-production was an independent, 
local activity over which the Church had a monopoly; it clearly transcended 
political and geographical boundaries and had very quickly become an essential 
function of England’s ecclesiastical infrastructure.” Thus, the agency responsi- 
ble for its introduction must have had the means to embed charter-production 
deeply within the administrative fabric of the English Church to the extent 
that it had become commonplace by the final decades of the seventh century. 


Consistency 


There are two likely scenarios by which this state of affairs might have been 
arrived at. Firstly, there is the process which, for ease of reference, we might 
think of as the ‘intelligent design’ model. In this case, a template of what a char- 
ter was supposed to look like was introduced at one, specific point in time to 
representatives from the whole English Church who, from that moment, began 
independently producing their own charters in line with the archetype they 
had been given. The key features of that archetype subsequently retained their 
primacy regardless of where, when and by whom a charter was drafted. Whilst 
some superficial variation would have been inevitable, ‘intelligently designed’ 
charters would, in essence, all look broadly similar to each other. The ‘intel- 


a genuine record might not lie behind it (see Wormald, ‘Bede and the Conversion of England; 
pp. 135 and 151; and Cubitt, Anglo-Saxon Church Councils, pp. 258-59), the document, as it 
stands, is a clear forgery (see Charters of the Northern Houses, ed. by Woodman, pp. 348-52). 
Chaplais also believed that S 19, a charter of Wihtred of Kent to the house at Lyminge, showed 
possible Northumbrian/Celtic influences in its script and philological features: Chaplais, 
"Who Introduced Charters into England? The Case for Augustine; pp. 102-03. However, the 
context of Chaplais's argument depends on the understanding that Lyminge was founded by 
the same Athelburh who had also been the wife of King Edwin of Northumbria. This legend 
is not wholly reliable: see Yorke, Nunneries and the Anglo-Saxon Royal Houses, pp. 23-24; and 
Rollason, 7be Mildrith Legend, pp. 62-63 and passim. 


24 On which see Kennedy, ‘Law and Litigation in the Libellus £thelwoldi Episcopi. 


25 The localized, ecclesiastical production of Anglo-Saxon charters before the ninth 
century was described by Keynes, "Ihe West Saxon Charters of King ZEthelwulf, pp. 1109-10; 
and Keynes, The Diplomas of King ZEthelred, pp. 1-4. 
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Table 7. List of extant charters issued in England before c. 700. 


Archive Charters by Sawyer number Total 
Barking S 1171, S 1246* 2 
Bath $51*,$ 1167, S 1168* 3 


$7*8$9*,$12,$16,$20 


Canterbury, St Augustine's (partially in the archive of Christ Church) ? 
Canterbury, St Augustine's 

(ex Minster-in-Thanet) ALSO à 
Canterbury, Christ Church S 20 (partially in the archive ofSt Augustines) 1 
Canterbury, Christ Church (ex Reculver) S 8 1 


Canterbury, Christ Church (ex Lyminge) S 19 (although this charter may date from 712) 1 


Chertsey S 1165*, S 1247 2 
Glastonbury S 237*, S 238, S 1249* 3 
Malmesbury S 1169*, S 1170* 2 
Selsey S 45 1 
Shaftesbury S 1164 1 
Westminster (ex Barking) S 1248 1 
Winchester, Old Minster $235 1 
Worcester $52*,$53,$ 76* 3 


Grand total 31 


ligent design’ model requires either that the act of introduction took place at a 
time when Christianity — and therefore literacy — was fully or mostly estab- 
lished in England or, if it happened earlier, that the archetype was referred to 
when charter-writing was taken to a newly-converted area. 

Secondly, there is the ‘natural selection’ model. In this case, the practice 
of charter-writing arrived over the course of the seventh century in dribs and 
drabs, now filtering in to one region by one means, now arriving in another via 
a different means altogether, gradually being introduced (and perhaps reintro- 
duced) throughout England as Christianity spread by whoever happened to 
be spreading it at the time. No single archetype existed and no central author- 
ity regulated what a charter was supposed to look like, but instead a series of 
different styles developed, owing their origins to a diverse range of sources. 
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Legal necessity, prevailing fashions, the personal tastes of presiding bishops or 
abbots, and local standards of Latinity would all have dictated which formulae 
remained in use from one document to the next, and which were discarded or 
redesigned. Such freedom would lead to the creation ofa series of distinct, local 
traditions; any similarities between them would come about through random 
cross-contamination rather than by deliberate reference to a shared ancestor. 
In terms of the Augustine-Theodore debate, the latter scenario would 
point more in the direction of Augustine: charter-writing was introduced into 
Kent c. 600, then the practice was gradually disseminated around England as 
Christianity progressed, with individual styles and variants evolving largely 
unchecked by any central, regularizing authority as the religion and its influ- 
ence ebbed and flowed over the course of the seventh century. The ‘original’, 
Kentish version of the charter that Augustine had introduced c. 600 would 
only have been introduced where evangelization took place directly from 
Canterbury. Where the influence of other agencies (such as Wilfrid or the Irish 
missionaries) was strong, alternative diplomatic traditions would have been cre- 
ated, which, in their style and substance, would have reflected the background, 
education, and traditions of those agencies. Subsequently, given Canterbury’s 
limited authority prior to Theodore’s arrival, the influence of different indi- 
viduals would have ensured that there was little formulaic consistency amongst 
Anglo-Saxon charters. Rather than a single, Anglo-Saxon diplomatic tradition, 
such a scenario would lead to a collection of independent but interrelated tra- 
ditions based on different, geographically distinct centres. This is more or less 
the scenario described by Chaplais, Scharer, and Wormald (although each com- 
mentator placed emphasis on the roles of different individuals in the process). 
The former, ‘intelligent design’ scenario favours Theodore and is more 
along the lines of the Stenton-Whitelock version of events: the charter was 
introduced globally at one precise moment. Rather than charters being intro- 
duced into a specific locality (i.e. Kent) and then spreading elsewhere almost 
at random, they were introduced to the whole English Church at once and 
their production was, to an extent, regulated by sustained reference to an arche- 
type. Although local variants could still appear and different individuals might 
still tailor the tradition to their own tastes, all subsequent diplomatic practice 
would, nevertheless, retain the key features of that archetype. Thus, we might 
expect a higher level of detectable consistency amongst early Anglo-Saxon 
charters regardless of where, when and by whom they were issued. Consistency, 
then, is the key. If pre-700 charters from different kingdoms, in favour of dif- 
ferent recipients, preserved in different archives look completely different (and, 
moreover, can be shown to be evolving independently from one another), then 
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clearly the ‘natural selection’ theory would seem the more appealing. Ifa degree 
of prevailing, formulaic consistency can be shown, ‘intelligent design’ might 
seem more likely. 

Indeed, Chaplais’s case for Augustine pivoted on the inconsistencies he 
perceived amongst earliest Anglo-Saxon charters. He noted ‘appreciable dif- 
ferences’ between these documents, stating that ‘the only features which they 
have in common are first the presence in their text of one or more Italian for- 
mulae [...] secondly the absence [...] of any mention of the scribe’s name’. Such 
independence of thought, he argued, could scarcely have had sufficient time to 
develop had charters only been in use for a decade or so. Scharer and Wormald 
also described scenarios in which the inconsistent nature of early Anglo-Saxon 
diplomas (as they saw it) was explained by the input of different individuals 
over the course of the seventh century.” 

The inconsistencies identified by Chaplais are undeniable: at no point in 
their history did Anglo-Saxon charters ever exhibit the kind of regularity typi- 
cal of (say) contemporary Merovingian royal diplomas.?* Local styles, moreover, 
are visible at a very early stage. However, a closer examination of the extant cor- 
pus of pre-700 diplomas demonstrates that, while there are indeed superficial 
differences, a series of profound structural, formulaic, linguistic and grammati- 
cal conventions are maintained across the corpus, suggesting that Anglo-Saxon 
charters constituted a far more coherent tradition than Chaplais supposed. 

To start with, almost all Anglo-Saxon charters are constructed from a mix- 
ture of six basic sections: invocation, proem, dispositive section, sanction, dat- 
ing clause, and witness list.” Not every charter has every section, but a clear 
majority contain most of them, usually in the same order. Straight away, then, 
it is possible to identify a basic structural consistency amongst Anglo-Saxon 
charters: they were clearly not free-form documents which could be written 
according to the stylistic proclivities of their draftsmen, but rather were subject 
to a precise structural template which endured, more or less, until 1066. 


26 Chaplais, "Who Introduced Charters into England? The Case for Augustine’, 
pp. 100-01. These sentiments were also explored in Wormald, ‘Bede and the Conversion of 
England; pp. 148-49. 


77 See, Wormald, ‘Bede and the Conversion of England, pp. 148-49; and Scharer, Die 
angelsächsiche Königsurkunde, pp. 56-57. 


28 The classic introduction to the formulae and origins of the early Merovingian diplomatic 
tradition remains Classen, ‘Kaiserreskript und Königsurkunden A more recent discussion of the 
topic is Theo Kölzer’s introduction to his edition of Merovingian diplomas: Urkunden, pp. xi-xxxi. 


? On which see Scharer, Die angelsächsiche Königsurkunde, pp. 23-58. 
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Table 8. Shared formulae from four pre-700 charters. 
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S8 (Kent, S 235 (Wessex, 
Christ Church S 53 (Hwicce, S 45 (Sussex, Old Minster 
Section Canterbury, 679) Worcester, 693) Selsey, 692) Winchester, 688) 
Invocation In nomine domini In nomine domini In nomine In nomine domini 
nostri salyatoris Jhesu Christi Domini nostri nostri Jhesu Christi 
Jhesu Christi Iesu Christi salvatoris 
saluatoris 
Proem Omnia enim, Quotienscunque 
ut ait apostolus, aliquid pro opere 
quz videntur pietatis Christi mem- 
temporalia sunt bris impendimus 
quz autem non nostrz animz fore 
videntur eterna prodesse credimus 
sunt quia sua illi reddimus 
non nostra largimur 
Royal Ego Hlotharius Ego Oshere rex Ego Nothelmus Qua de re ego 
styleand rex Cantuariorum Huiccorum pro rexSuthsaxonum Ceadwal dispensante 
dispositive pro remedium remedio anime pro remedio domino rex Saxonum 
section anime mee dono mee [...] dabo anime mee [...] pro remedio anime 
terram dabo mez terram 
Sanction — Sialiquisaliter Si guis hanc Si quis hanc Quod si quis superba 
fecerit a Deo se donationem donationem presumpserit in- 
damnatum sciat ^ minuetur sciat attributamtibi ^ ruptione infringere 
et in die judicii se redditurum in maximo aut minuere per 
rationem reddet rationem in die, aliquo uel in tyrannidem hanc a me 
Deo in anima sua judicii, et partem modico minuere actam donationem 
ejus esse cum ausus sit, sciat sit separatus ab omni 
peccatoribus et se in districto societate Christiana; 
cum Juda traditore omnipotentis manentem vero in 
cruciciatus sine Dei iudicio sua nichilominus 
fine in inferno penam pre- firmitate 
cum diabulo sumptionis sue 
incurrere 
Dating actum in civitate Scripta est hec Anno ab incarnatione 
clause recuulf in mense cartula annoab domini nostri Jhesu 


maio indictione 
septima 


incarnatione 
Christi .dexcii. 


Christi .delxxxviii. 
indictione .i. 
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Furthermore, it is striking that the Anglo-Saxons, unlike their continental 
and Mediterranean counterparts, had something of a one-size-fits-all approach 
to charter-production. Firstly, Anglo-Saxon charters recorded grants and sales 
of land (two markedly different transactions) in broadly the same terms, appar- 
ently making no substantial formulaic or procedural distinctions between the 
two processes.” Secondly, outside England, royal diplomas, private deeds, and 
ecclesiastical charters were very different kinds of documents; each had its own 
particular procedures and formulae and, as a result, constituted distinct species 
within the broader diplomatic genus.*! From England, S 1246, S 1247, and 
S 1248 are all grants from a bishop (Eorcenwald) to different religious founda- 
tions; S 1164, S 1165, S 1167, S 1168, S 1169, S 1170, and S 1171 are grants 
from private (secular) individuals; the remainder of the corpus is made up of 
royal diplomas. Yet, although the Eorcenwald group stands apart from the rest, 
there are, on the whole, few sustained differences in the styles and formulae 
of these documents. They are all made up from the same sections, use broadly 
similar formulae, and reflect the same procedures. This would suggest that the 
clear distinction between charters, diplomas, and deeds that existed elsewhere 
in Europe had not been transmitted to the English, which, in turn, adds signifi- 
cantly to the general impression of consistency. 

Beyond this, there is also a high level of formulaic repetition right across the 
corpus of pre-700 charters. A basic comparison between four charters which 
originated from different kingdoms and were preserved in different archives 
illustrates the basic points of similarity (Table 8). Words which are shared 
between all the charters are underscored and words shared between two or 
three are underscored with a dashed line. 

At once it is clear that the irregularity highlighted by Chaplais does exist. 
Only two of the charters have a proem, for instance. Yet, for all that the proem 
was important to the morally instructive dimensions of the charter, it was not 
fundamental in imbuing the document with either religious or legal authority. 
Those parts of the charter which had legal and religious functions to perform 
are far more consistent: the royal styles and dispositive sections, for instance, 
are almost identical. All use fundamentally the same vocabulary (Ego, rex, pro 
remedium animae meae) and two of the four use the verb do. There were plenty 


30 Tam grateful to Rory Naismith for drawing my attention to this point. 


A good introduction to this subject and a collection of further references can be found 
in Sharpe, ‘Charters, Deeds and Diplomatics’; and, for an Italian context, Behrmann, ‘Diplo- 
matics’. A far more detailed discussion can be found in Bresslau and Klewitz, Handbuch der 


Urkundenlehre für Deutschland und Italien. 
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Table 9. Common formulae in pre-700 charters. 


Formula Charters Archival distribution 

In nomine Domini S7,S 8,S 13,8 14,8 15, St Augustine’s, Canterbury; 
Dei et saluatoris Iesu S 19, S 20, S 45, S 53 (slightly Christ Church, Canterbury; 
Christi varied), S 235, S 1165, S 1167, SAC (Minster-in-Thanet); 


S 1170, S 1171, S 1246, S 1248 CCC (Reculver); CCC (Lyminge); 
Selsey; Worcester; Old Minster, 
Winchester; Chertsey; Bath, 
Malmesbury; Barking; 
Westminster (Barking) 


remedium animæ S7,S 8, S9, S13, S 16, S 45, St Augustine’s, Canterbury; CCC 
meæ [dono/dabo] S 51, S 53, S 235, S 237, S238, (Reculver); SAC (Minster-in-Thanet); 


S 1165, S 1167,S 1169 Selsey; Bath; Worcester; Old Minster, 
Winchester; Glastonbury; Chertsey, 
Malmesbury 
omnibus ad S7, S 8, S9 (slightly varied), St Augustine’s, Canterbury; CCC 
[se/eandem] S 15,5 16,8 45, S 53, $235, (Reculver); SAC (Minster-in-Thanet); 
pertinentibus S 117 (slightly varied) CCC (Lyminge); Selsey; Worcester; 


Winchester, Old Minster; Barking 


of other ways of saying ‘I, King X, give this land to Y for the good of my soul”. 
Yet these documents, each issued by a different king in a different year and pre- 
served in a different archive, all use virtually the same formula to express this 
idea. Likewise, the invocations, whence the charters derived their divine author- 
ity, are almost identical. Again, there are plenty of different ways of expressing 
this idea and, in time, the invocation would become an important localizing 
feature of the different schools of Anglo-Saxon diplomatic practice. Yet, at this 
stage, all are virtually identical in their form, structure, and language. The sanc- 
tion is a section which is both consistent and inconsistent. Across each of these 
charters, the basics remain constant: all are formed from a conditional clause 
beginning with the word si and incorporating quis and sciat. While the nature 
of the threat varies between excommunication and punishment on Judgement 
Day (as, inevitably, does the vocabulary used to express it), all take the same 
basic form. Importantly, all impose a spiritual rather than a physical or financial 
penalty. Indeed, an important difference between Anglo-Saxon charters and 
laws may be observed here. In common with wider European practice, Anglo- 
Saxon law, from ZEthelberht's code onwards, consistently imposed financial 
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penalties on would-be miscreants.’ Several clauses of /Ethelberht's code make 
provision for fines to be levied in the event of landed property being violated 
(Abt 27-29).?? Yet, financial penalties were almost never imposed in Anglo- 
Saxon charters; certainly, no extant document drafted before 700 threatened 
a fine. This is an important and peculiar discrepancy. If charters had been 
introduced by Augustine as a counterpart to written law, then it would make 
sense that the mechanism by which their terms were to be enforced ought to be 
broadly identifiable with the punishments imposed by the code. 

To return to the question of consistency, a broader examination of the cor- 
pus of pre-700 charters highlights formulaic repetition on a much larger scale. 
In the table opposite, the formulae in the left hand column are either repeated 
exactly or with, at most, very minor variations in the charters listed in the mid- 
dle column. These formulae are relatively short, but their uniformity across the 
whole corpus of pre-700 charters demonstrates that, as a matter of course, the 
same words were used to express the same idea in order to perform the same 
legal and, moreover, religious function regardless of where the charter was 
drawn up: land was virtually always given for the relief of the soul of the donor; 
Christ was almost always invoked at the beginning of the document. A more 
detailed comparison of specific formulae used in sanctions further illustrates 
this point. Here, it is possible to see a series of interrelated, formulaic ‘groups, 
linked by similar vocabulary, but issued by different individuals at different 
times and preserved in different archives:* 


Contra Group 


By far the most common shared feature in the sanctions of the pre-700 charters 
is the use of the formula contra hanc donationem/cartulam. The formula is usu- 
ally preceded by quisquis or si quis, and succeeded by venire or contraire in con- 
junction with zemptare or praesumpsere. It was used by just over a third of the 
extant charters which, importantly, have a wide geographical and chronological 


distribution (Table 10). 


32 "The flexibility with which financial penalties were used in early medieval Europe is made 
abundantly clear in many of the essays collected in Davies and Fouracre, eds, The Settlement 
of Disputes in Early Medieval Europe. See, in particular, the contribution to that volume by 
Wormald, ‘Charters, Laws and the Settlement of Disputes. 


33 On which see Lendinara, ‘The Kentish Laws’, p. 217. 


34 Where possible, these texts have been drawn from the ASC editions. The texts of 
charters from the archives of Worcester and Glastonbury are from Cartularium Saxonicum, 


ed. by Birch. 
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Table 10. Charters containing contra formulae. 


S 8 (Christ Church, quisquis contra hanc donationem venire temptaverit 
Canterbury ex Reculver; 679) 


S 12 (St Augustine’s, Quicumque uero tam ego quam posteri mei qui in loco meo 
Canterbury; 689) successerint contra hanc largitatis mee cartulam quolibet 


tempore uenire presumpserint 


S 15 (St Augustine’s, Si quis quod absit contra hanc cartulam a me factam uel 
Canterbury, ex Minster- heredes mei contraire presumpserint 


in-Thanet; 694) 


S 16 (St Augustine’s, Quisquis uero contra hanc largitatis nostre donationem 
Canterbury; 696) quolibet tempore contraire presumpserit 
S 52 (Worcester; 680) Si quis vero contra hanc donatione[m] venire tyrannica 


prasumptione conaverit 


S 76 (Worcester; 6979) Si quis autem pertinacium contra hanc donationem fractoris 
animo venire temptaverit 


S 1165 (Chertsey; 672x4) Quod si quis contra hanc donacionem meam et 
confirmacionem venire temptaverit 

S 1167 (Bath; 680) Si quis vero contra hanc donationis mez cartulam venire 
temptaverit 

S 1168 (Bath; 670x81) Si quis contra hanc donationis mez cartulam venire temptaverit 

$1169 (Malmesbury; 685) Si quis contra hanc donationem venire temptaverit 

$1170 (Malmesbury; 688) Si quis contra hzc venire temptaverit 

S 1171 (Barking; 685x93) Siquis contra hanc donationis kartulam uenire temptauerit 


aut corrumpere 


Rationem redditurum Group 


A number of pre-700 charters make use of the phrase rationem redditurum 
in the second part of the sanction.” Most of these are of West Saxon origin 
but one — S 53 — is a Hwiccan charter preserved in the Worcester archive.” 
Significantly, the Bath and Malmesbury charters also use the more common 
contra formula (Table 11). 


35 The association of these two words was not uncommon in medieval Latin. They appear 
together in the Rule of St Benedict, for instance (III. 7). 


36 Kelly noted the unusual formulation of this charter in Charters of Selsey, p. xlix. 
However, she saw no reason to doubt its authenticity explicitly. 
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Table 11. Charters containing rationem redditurum formulae. 


S 53 (Worcester; 693) sciat se redditurum rationem in die judicii 


S 231 (Malmesbury; ?688) noverit se in tremendo cunctorum examime coram judice vivorum 
et mortuorum rationem redditurum 


S 238 (Glastonbury?693) se rationem domino redditurum 


S 1167 (Bath; 680) sciat se rationem redditurum in die judicii 


S 1168 (Bath 670x81) sciat se rationem redditurum in die judicii 


S 1169 (Malmesbury; 685) sciat se in tremendo cunctorum examine coram Christo rationem 
redditurum 


S 1170 (Malmesbury; 688) sciat se ante tribunal eterni judicis et coram sanctis angelis 
rationem redditurum 


S 1249 (Glastonbury; 680) sciat se Christo rationem redditurum 


Excommunication Group 


Other charters made use of formulae threatening excommunication. The vocab- 
ulary in this group is less consistent than in any of the others; rather, it is the 
shared threat of excommunication that links these documents together. Of these, 
S 12 and S 1171 also fall in to the contra group (Table 12). For the most part, 
these charters are from the southeast; the exception is S 51, which is from Bath.” 


Successors Group 


The sanctions of three pre-700 charters from Kent and Wessex refer explicitly 
to the successors of the donor (albeit using different vocabulary to express the 
idea each time). Of these, S 51 and S 235 also use the contra formula (Table 13). 


37 $51isa particularly tricky text. The charter's authenticity has been the subject of 
considerable speculation on account of its proem, which is reminiscent of the style of Aldhelm 
of Malmesbury. In her edition of the charters of Bath and Wells, Kelly argued that, although 
the proem seems unlikely to be genuine, formulae used elsewhere in the document may at least 


reflect contemporary practice: Charters of Bath and Wells, ed. by Kelly, p. 3. 
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Table 12. Charters containing ‘excommunication’ formulae. 


S 9 (St Augustine’s, sit separatus a participatione corporis et sanguinis Domini nostri 


Canterbury; 686) Iesu Christi 


S 14 (St Augustine’s, 
Canterbury, ex Minster- 
in-Thanet; 690) 


sciat se alienum a participatione regni ecclesiis effici et a cetu 
fidelium segregatum 


S 1246 (Barking; 687x8) uel aliquid exinde subtrahere sit separatus a consortio sanctorum 


in hoc saeculo omnium 


sit sequestratus a communione corporis domini nostri Jhesu 
$51 (Bath; 675) i P J 


Christi et a consortio omnium sanctorum in ævum privatus 


S 12 (St Augustines, 
Canterbury; 689) 


sint separati a corpore et sanguine Domini nostri Iesu Christi 


S 1171 (Barking; 685x93) sciat se condemnatum et separatum ab omni societate Christiana 


Table 13. Charters containing reference to the successors of the donor. 


S7 (St Augustines, 
Canterbury; 675) 


Quisquis autem heredum successorumque meorum regum Cancie 


S 51 (Bath; 675) Si quis vero, quod absit, succedentium episcoporum seu regum 


S 235 (Old Minster, 
Winchester; 688) 


Numquam ego heredesque 


Coram Group 


The threat that the would-be breaker of the charter's bounds will be judged in 
the presence of God, Christ, angels, and saints (or some combination thereof) 
is also relatively persistent. The linking factor here is the use of the word coram, 
sometimes in conjunction with examen. There are lots of other ways of express- 
ing this idea: words such as apud, inter, and cum might have performed the 
same function perfectly well. Yet, coram was preferred every time.” The for- 
mula is most common in charters from the Malmesbury archive, but it also 
appears in Kentish and East Saxon documents. The Malmesbury documents 
also use the rationem redditurum formula; of these, S 1169 and S 1170 also fall 
in to the contra group (Table 14). 


38 This likely reflects the common theological idea of coram Deo. The phrase is found 
throughout the Bible; see, for instance, Corinthians 2. 17; Timothy 4. 1, etc. 
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Table 14. Charters containing coram formulae. 


S 13 (St Augustine’s, 
Canterbury, ex Minster- se coram Deo et sanctis angelis eius eterno anathemate reum 


in-Thanet; 690) 


quis vero tirannica fretus potestate irritam facere nisus fuerit 


S 1248 (Westminster 
ex Barking; 693) 


noverit se in tremendo vivorum et mortuorum examine coram 
Christo singulorum facta 


S 7 (St Augustine, sciat se sine dubio omnipotenti Deo fraudem facere et proinde 
Canterbury; 675) coram eo et sanctis angelis eius eterno anathemate reum 


noverit se in tremendo cunctorum examine coram judice vivorum 
S 231 (Malmesbury; ?688) J 


et mortuorum rationem redditurum 


sciat se in tremendo cunctorum examine coram Christo rationem 
S 1169 (Malmesbury; 685) . 
redditurum 


$1170 (Malmesbury; 688) sciat se ante tribunal eterni judicis et coram sanctis angelis 


rationem redditurum 


Overall, it is clear that not every sanction was identical. In fact, there is a 
good deal of variation which certainly suggests that different individuals at dif- 
ferent religious centres had the freedom to experiment with their prose. Yet, 
close examination of the pre-700 charter corpus demonstrates that this varia- 
tion is largely cosmetic. The existence of a kind of diplomatic 'canon' produced 
deep structural, linguistic, and formulaic consistency across the whole corpus: 
the same formulae, often in combination with each other, were used consistently, 
rather like building blocks, to construct early Anglo-Saxon charters. The basic 
procedures requisite for the production of a legally valid, religiously authorita- 
tive record of a land transaction were certainly the same regardless of whether 
the draftsman was sitting in the Essex marshes, on the banks of the Severn or 
in darkest Sussex. Although it was by no means forbidden to experiment a lit- 
tle, or to show off by swapping a few words around, a charter was, at the same 
time, meant to look a certain way: it consisted of certain precise sections with- 
out which it could not have performed its intended, legal function adequately, 
and for each of those sections there was a specific, ‘recommended’ vocabulary.” 
This does not prove that Theodore introduced charters in 669; it does, how- 


9? On the vocabulary and legal function of medieval charters generally, see Bedos-Rezak, 
"Secular Administration, especially pp. 199-204. For a specific description of the legal and 
ceremonial roles of their various sections, see Sharpe, ‘Charters, Deeds and Diplomatics, 


pp. 231-32. 
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ever, prove that Anglo-Saxon charters are far more consistent than Chaplais 
supposed. It is doubtful whether such sustained consistency could have resulted 
from an uncontrolled, piecemeal process of introduction, let alone from a rap- 
idly evolving tradition which was not centrally regulated. 


Sources 


Unusually for a subject that has caused so much controversy, there has long been 
a broad consensus that the most likely source of the Anglo-Saxon charter was 
the late Roman private deed. The earliest detailed examination of the relation- 
ship between the two traditions in English was conducted by W. H. Stevenson, 
who sought to demonstrate sustained formulaic similarities between the late 
Roman and Anglo-Saxon documents.“ He made a series of convincing points 
about the extent to which S 1171 and S 1165 reflected late Roman diplomatic 
practice, demonstrating formulae from late Roman and Lombard sources 
being used almost verbatim in an English context." S 1171 and S 1165 were 
produced, very probably, by Bishop Eorcenwald and their resemblance to the 
Italian documents may well tell us something interesting about his background 
and training.” 

Subsequently, Chaplais observed that the earliest English charters ‘resemble 
in their structure and formulae [...] the Italian private deeds of the period and 


40 Stevenson, The Anglo-Saxon Chancery. Stevenson was a superb diplomatic critic whose 
work was decades ahead of its time. However, the lack of a comprehensive modern edition 
(something bemoaned by Stevenson himself) limited the range of charters available to him 
for analysis. Of the thirty-one pre-700 charters included in the present discussion, Stevenson 
referred to seventeen, plus a number of other documents (S 4, $8, $9, S 10, S 11, S 12, S 13, 
S 15, S 16, S 19, S 20, S 21, S 22, $45, $156, S 235, $1165, S 1168, S 1171). It is a testament 
to the strength of his scholarship that of all the documents which he considered authentic, only 
two — S 156 and S 22 — are now thought spurious. 


^! Stevenson identified a set of early eighth-century charters from the monastery at Farfa, 
outside Rome, which he believed preserved an earlier, seventh- or even sixth-century Roman 
tradition. While this is not out of the question, it is worth noting that the earliest documents 
in the collection may not be as reliable as Stevenson believed. Moreover, Farfa's influences 
came predominantly from the north rather than from Rome. For the charters themselves, see 
Zielinski, Studien zu den spoletinischen Privaturkunden; and for a discussion of the history of 
the monastery and its influences, see Stroll, The Medieval Abbey of Farfa; and Costambeys, 
Power and Patronage in Early Medieval Italy. 


#2 On Bishop Eorcenwald and his role in the composition of a number of seventh-century 


charters, see Wormald, ‘Bede and the Conversion of England, pp. 142-45 and passim. 
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of slightly earlier times. Maurizio Lupoi, in his work on the origins of the 
European legal order, agreed: ‘the Anglo-Saxon legal document; he wrote, ‘was 
fashioned [...]. when models borrowed from the chanceries of Ravenna, and 
subsequently Rome, acquired the special characteristics that distinguish Anglo- 
Saxon diplomatic cartae from those of the other regions of European common 
law“ Patrick Wormald, however, qualified this understanding. Although he, 
too, felt that ‘the origins of English diplomatic lay in the private charters [...] of 
sixth- and seventh-century Italy,“ he continued: 


one cannot resist the feeling that [the Roman deeds] belong to a different world 
than that of the Anglo-Saxon charter. It is not simply that they are in the ‘business’ 
script of late-Antiquity on the ‘business’ stationery of the Ancient World [...] It is 
not even that they are huge [...] It is that they have these features because of what 
they say and how they say it [...] The Anglo-Saxons soon learned to use documents 
as proof, but their charters continue to look like objects of reverence rather than 
record.“ 


Establishing the intensity of the relationship between late Roman and Anglo- 
Saxon practice, then, is a matter of some importance, not least because the 
similarities between the traditions were pressed into service by Chaplais in sup- 
port of the case for Augustine." He wondered, not unreasonably, whether 
Theodore and Hadrian, who had originated from southern Anatolia and North 
Africa respectively, would have had sufficient knowledge of the procedures of 
Italian private deeds to have imported them into England.* 

Close scrutiny of the two traditions demonstrates that, as Wormald 
observed, the similarities between them are not overwhelming. Of the six sec- 


43 Chaplais, “The Origin and Authenticity’ p. 29; compare with Levison, England and the 
Continent, pp. 228-33 and Keynes, The Diplomas of King Æthelred, p. 31. 


^ Lupoi, The Origins of the European Legal Order, p. 146. 

45 Wormald, ‘Bede and the Conversion of England, p. 147. 

46 Wormald, ‘Bede and the Conversion of England, p. 147. 

47 Chaplais, “Who Introduced Charters into England? The Case for Augustine] pp. 99, 
101, and passim. 


48 The vast majority of the late Roman papyri were preserved either at Ravenna or, in a few 
cases, at Rome. They are edited by Tjader, Die nichtliterarischen Lateinischen Papyri. For a full 
discussion of the archival and diplomatic context of these documents, of their palaeographical 
features and textual history, see Tjader’s comprehensive introduction, pp. 1-150. Levison also 
conducted a basic comparison between late Roman and Anglo-Saxon diplomatic practice, 
England and the Continent, p. 225, and his comments are instructive. 
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tions that made up most Anglo-Saxon charters (invocation, proem, disposi- 
tive section, sanction, dating clause, and witness list), the invocation and proem 
have few parallels in the Roman documents. It is the dispositive sections that 
exhibit the most striking similarities. A recurrent shared feature is the formula 
pro remedio animae (‘for the good of my soul’), which can be found in a good 
number ofthe Roman deeds (Tjäder 16 and 20, amongst others) where it was 
used in association with the dispositive clause for substantially the same pur- 
pose as in the Anglo-Saxon documents. 

Another characteristic shared by the dispositive sections is the habit of list- 
ing the full extent of the estate being granted. In the Roman deeds, a long list of 
all the geographically and economically beneficial features associated with the 
land often appears: '[...] finibus, terminis, campis, pratis, pascuis, silvis, salectis, 
sationalibus, vineis arbustis, arbororibus, pomiferis, fructiferis, et infructiferis 
[...]:9 A very similar procedure was adapted by a number of early Anglo-Saxon 
documents. S 8, for instance, contains the phrase: ‘[...] cum omnibus ad se per- 
tinentibus campis, pascuis, meriscis, siluis modicis, fonnis piscaris omnibus ut 
dictum est ad eandem terram pertinentia sicuti nunc usque possessa est |... ]-^? 
Neither the use of pro remedio animae nor the habit of listing an estate's appur- 
tenances were unique to the late Roman and Anglo-Saxon traditions?! Both 
remained in widespread use on the Continent throughout the seventh century 
and beyond. Nevertheless, it may be significant that these features were used in 
combination in both the Roman and the Anglo-Saxon traditions. 

The sanctions also contain some parallels. In Anglo-Saxon charters, the 
phrase contra banc donationem, or some variation thereof, is very common, as 
is a reference to the successors of the donor. The sanction of a late Roman deed 
from the 550s makes for a good comparison: 


contra quam donationem nullo tempore nullaque ratione (:) me, posteros succes- 
soresque meos venturos esse polliceor, invocatio tremendi (:) diem iudicii? 


? Die nichtliterarischen Lateinischen Papyri, ed. by Tjader, no. 20, p. 346: '[...] with the 
boundaries, limits, meadows, fields, pasture, woods, willow-groves, arable land, plantations of 
vines, coppices, productive, fruitful and unfruitful [...)* 

°° Cartularium Saxonicum, ed. by Birch, no. 45: '[...] with everything belonging to it, 
meadows, pasture, marshes, small copses, springs, fishing places, with everything that has been 
stated that belongs to this same land, just as it has been owned up to now [...]* 

5! The phrase pro remedio animae was common in European diplomatic. See, for instance, 
Davies, 'Buying with Masses. The habit of listingan estate's appurtenances was standard practice 


in contemporary, Merovingian diplomatic. 


92 Die nichtliterarischen Lateinischen Papyri, ed. by Tjader, no. 13, p. 304. 


WHO INTRODUCED CHARTERS INTO ENGLAND? 277 


I promise, invoking the day of terrible judgement, that those who come after me 
and my successors will not contradict this donation at any time nor for any reason. 


There are several formulaic similarities here: the idea that the donor’s heirs and 
successors should not contradict the grant is expressed in comparable language 
in both traditions; the formula contra quam donationem is also used in both; 
and the threat of punishment at Judgement Day also appears. However, such 
phraseology was comparatively widespread. Again, contemporary Merovingian 
charters routinely used similar language, and similar formulae continued in use 
in Italian diplomatic throughout the seventh century. Furthermore, many com- 
mon characteristics of the Anglo-Saxon sanctions (such as the phrases si quis, se 
noverit, temptaverit, and so on) are largely absent from the Roman documents. 
Thus, the similarities between the sanctions are not compelling; they may even 
be coincidental. Certainly, there is no reason to suppose that they could only 
have come about through Augustine influence. 

Another parallel is the use of the indiction in the dating clauses. Reference to 
the indiction was comparatively common in the Roman deeds.? In the Anglo- 
Saxon tradition, the indiction was also routinely used as the primary method of 
dating along, sometimes, with a calendar date.** The use of the regnal year was 
comparatively rare, especially in the early period. This would seem to reflect the 
supranational qualities of the Anglo-Saxon charter: dating a document by the 
regnal year of, say, a king of the Mercians was no good if the charter was subse- 
quently going to be referred to by a West Saxon or a Northumbrian for whom 
the date had little relevance. Thus, the indiction, which had no practical appli- 
cation in England, provided a standardized, universal, non-partisan method 
of dating. Again, while Augustine was certainly familiar with the indiction 
as a dating tool, its use was so common that it could have been brought to 
England by almost anybody at any point over the course ofthe seventh century. 
It was a normal dating tool for many different kinds of documents (including 


55 For instance, Die nichtliterarischen Lateinischen Papyri, ed. by Tjäder, no. 8, p. 238. 


54 Originally, the indiction was a fifteen-year cycle used to calculate land tax in the Roman 
Empire during the third century. By the late fourth century, it was being used to date documents 
throughout the Mediterranean. Bede was aware of it, and declared — contrary to the Eastern 
method of calculating it — that the first day of the cycle was 24 September. For a general 
discussion of the indiction, see Depuydt, AD 297 as the Beginning of the First Indiction Cycle’. 
See also Harrison, The Framework of Anglo-Saxon History; and Meimaris and others, Chronological 
Systems in Roman-Byzantine Palestine and Arabia, pp. 32-34. 


22 Pope Gregory dated his letters to Augustine and 7Ethelberht using the indiction. See, 
for instance, Bede, HE, I. 29 and I. 30. 


278 Ben Snook 


Table 15. Comparison between the witness lists of S 8 and Tjader 13. 


Witness list from S 8 (Christ Church, Witness list from Tjader 13 
Canterbury, ex Reculver, 679)” (Ravenna, 553)? 


t Signum manus Hlothari regis donatoris Signum + Ranilonis, sub(limis) f(eminae), 


+ Signum manus Gumbercti s(upra)s(criptae) donatricis. 


t Signum manus Gebredi 


Ge dn manus Odi Signum + Felithanc, v(i)r(i) subl(imis), iugal (is) 
8 s(upra)s(criptae) quae ego Severus for(ensis) inclusi 


t Signum manus Irminredi 


t Signum manus ZEdilmzri 
+ Laurentius, v(ir) s(pectabilis), huic donation 


t Signum manus Hagani rogatus a Ranilone, subl(imi) f(emina), donatrice, 


+ Signum manus ZEldredi eius — 
t Signum manus Aldhodi 
1 Signum manus Gudhardi [que] iugale Felethanc, subl(imi) v(iro), quibus 


. g me presente relicta ets, et [sig |na fecerunt, testis 
t Signum manus Bernhardi P AE [sig] : : 
suscribsi, et me presente est tradita donation [...] 


t Signum manus Velhisci 


letters, charters, wills and the proceedings of church councils) issued all over 
early medieval Europe. It is not at all surprising that it was also used in the 
Anglo-Saxon tradition? 5 

The last shared feature of note is the witness list. Many of the Roman docu- 
ments concluded with a list of the main actors in the transaction, to which each 
subscribed with a cross. However, the formulae used to construct the witness 
lists and the manner in which each witness attested the charter differs starkly 
between the Roman and the Anglo-Saxon documents. In the Roman deeds, 
the identity of each witness and his or her role in the transaction is significant. 
In the Anglo-Saxon documents, on the other hand, most individuals remain 
anonymous. By about 700, kings, queens, archbishops, bishops, and abbots 
were usually identified but, even then, the Anglo-Saxon formulae of subscrip- 
tion were nothing like as detailed as those of their Roman equivalents. 

Overall, while there are some interesting formulaic similarities between late 
Roman private deeds and the earliest Anglo-Saxon charters, none is so compel- 
ling as to provide conclusive evidence of a direct relationship. Certainly, the 
Roman tradition was by no means transplanted wholesale into England. Major 


56 Cartularium, ed. by Birch, no. 45. 
57 Die nichtliterarischen Lateinischen Papyri, ed. by Tjader, no. 13, p. 306. 
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features of the Roman documents, such as the regular use of reported speech, 
hardly ever appeared in Anglo-Saxon diplomatic practice. At the same time, 
substantial sections of Anglo-Saxon charters, such as the proem and invoca- 
tion, appear to have owed little to their Roman ancestors. Even at their closest, 
the two traditions bear only a passing resemblance to each other. It seems very 
unlikely indeed that any Anglo-Saxon charter was, at any point, copied directly 
from a late Roman private deed. Thus, we might infer that the designer of the 
Anglo-Saxon tradition knew enough about the language of late Roman pri- 
vate deeds that he could borrow a handful of formulae but without wishing the 
English charters to be facsimiles of their Mediterranean relations. Of course, 
this does not exclude Augustine; but, at the same time, early Anglo-Saxon 
charters do not contain any features which could only have been introduced 
by him. Theodore, too, had spent a substantial portion of his career at Rome, 
and Hadrian had been the abbot of a monastery outside Naples. We might 
expect both men to have been just as familiar with Roman diplomatic prac- 
tice as Augustine, if not more so.** Thus, the rather casual relationship between 
Anglo-Saxon charters and late Roman private deeds certainly gives us no cause 
to rule Theodore and Hadrian out of our enquiries. 


The Case for Theodore: Charters and Church Councils 


Two points are clear: first, Anglo-Saxon charters were sufficiently consist- 
ent in their form, substance, language, and purpose to suggest that they were 
descended, and had not strayed too far, from an archetype which seems likely 
to have been introduced to the whole English Church at the same time; second, 
while that archetype made limited use of a number of late Roman formulae, it 
had, to a far greater degree, assumed a powerful religious dimension all of its 
own which was largely absent from Roman and other contemporary, European 
documents. 

Together, this evidence conspires to put Theodore in the frame: he arrived 
in England at a time when Christianity and literacy were already well-estab- 
lished, and he had spent long enough in Rome to have become familiar with 
contemporary Roman diplomatic procedures. Furthermore, Theodore was a 
formidable reforming influence on the increasingly wayward English Church.” 


58 On Theodore’s sojourn at Rome, during which he may well have acquired some 
administrative responsibilities, see Lapidge, “Ihe Career of Archbishop Theodore’. 


5? For a fine discussion of all aspects of Theodore’s life and career, including a number of 
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Amongst other things, he filled vacant bishoprics, made provision for regular 
national synods, broke up the enormous diocese of Northumbria (curtailing the 
influence of a no-doubt disgruntled Wilfrid while he was about it), and saw to 
it that the Church in England endorsed the acta of the Lateran council of 649. 
The universal introduction of charters, by which the practices of the English 
church would be further regularized, fits neatly against this background. 

Certainly, Theodore had the means and the motive to have introduced char- 
ters to the English. Significantly, he also had the opportunity: he convened two 
major synods, at Hertford in 672 or 673° and Hatfield in 680, which were 
attended by representatives from the whole English Church. In the following 
century, church councils became something of a gymkhana for charter drafts- 
men, where they could observe, compare, and copy each other’s diplomatic 
practices.°! In the same way, the gatherings at Hertford and Hatfield would have 
presented Theodore with a perfect opportunity to introduce charters to the 
whole Church at once. It is all the more striking, then, that the proceedings of 
the earlier Council of Hertford, which were reproduced by Bede in his Historia 
ecclesiastica, exhibit some remarkable similarities to contemporary diplomatic 
practice. In the following table, the formulae in the left-hand column, drawn 
from the proceedings of the Council, were recycled more or less exactly in the 
charters listed on the right. Comparable formulae from the proceedings of the 
Council of Hatfield (of which rather less was reproduced by Bede, who seems 
to have got bored of copying it) are in the middle. 

In her own discussion of this text, Catherine Cubitt noted that ‘most his- 
torians of diplomatic have neglected the possible impact of these documents 
[the proceedings of Church councils] on the development of the Anglo-Saxon 
land charter’. Certainly, the proceedings of the Council of Hertford — 
which were very probably composed by Theodore himself, perhaps with the 


enlightening comments on his role as a reformer, see the collection of articles in Archbishop 
Theodore, ed. by Lapidge, particularly Brett, “Theodore and the Latin Canon Law’ and 
Chadwick, “Theodore, the English Church and the Monothelete Controversy. 

80 On the precise dating of the council, see the debate between Levison and Harrison: 
Levison, England and the Continent, pp. 265-67; and Harrison, The Framework of Anglo-Saxon 
History, pp. 84-85. 

9! Cubitt, Anglo-Saxon Church Councils, p. 81. It is pleasing to imagine that there may 
also have been a level of competition between the draftsmen as to who could produce the best 
charters. 


© Cubitt, Anglo-Saxon Church Councils, pp. 86-87. 
% Cubitt, Anglo-Saxon Church Councils, pp. 78-79. 
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Table 16. Comparison between the proceedings of the councils of Hertford and Hatfield, 
and comparable diplomatic formulae. 


Formula from Formula from Comparable or identical formula 
proceedings of the proceedings of the used in charters 
Council of Hertford™ Council of Hatfield® 


In nomine DominiDeiet In nomine Domini nostri $7,88,$9,8 11,812, $13, $8 15, $20, 
Saluatoris nostri Iesu Christi Iesu Christi Saluatoris S 45, S 235, S 1165, S 1167, S 1170, 
S 1171, S 1246, S 1248 


regnante in perpetuum ac S 51, S 52, S 1249 
gubernante 
Conuenimus autem die anno X regni eius, Month and indiction: S 7, S 8, S 9, S 12, 


XXIIII mensis Septembris, sub die XV Kalendas S13,515,5 16,5 19, S 51, S 238, S 1167, 
indictione prima, in loco, Octobres, indictione VIII S 1168, S 1169, S 1170, S 1248, S 1249 
qui dicitur Herutford Indiction only: S 20, S 52, S 235, 


S 237, S 1246 
Quisquis igitur contra hanc S$ 8,8 9,8 12,8 15,8 16,851, S 52, 
sententiam S 76, S 235, S 1165, S 1167, S 1168, 


S 1169, S 1171, S 1246 


S 8, S 9, S 13, S 14, S 15, $20, S 45, 
S76, S 1165, S 1167, S 1248, $7 

S 11, S 12, S 13, S 14, S 19, S 45,S 51, 
S 53, S 76, S 1171, S 1246, S 1248 


temptauerit and uenire: S 8, S 76, 
S 235, S 1165, S 1165, S 1168, S 1169, 
S 1170,S 1171 


infringere only: S 7, S 76, S 235, S 238 
nouerit se S 11, S 16, S 237, S 1248 


ab omni officio sacerdotali et Ab omni societate separatum: S 235, 
nostra societate separatum S 1165,S 117 


nostrum manus propriae 
subscriptione confirmaret 


consensione ac subscriptione 


quoquo modo uenire, 
eamque infringere temtauerit 


Ab omni separatum: S 8, 
Separatus: S 9, S 1246, S 12 


scribendam dictaui 


$15 


Actum in 


$8,$9,812,$16,819,8235, $ 1167, 
$1168 


anno ab incarnatione Domini 


$^ Bede, HE, IV. 5, pp. 348-53. 
65 Bede, HE, IV. 17, pp. 384-88. 


$45,658 51, S 52, $235, 5237, S 238, 
S 1169, S 1170, S 1246, S 1248, S 1249 


$6 The incarnation may be interpolated here. See Harrison, The Framework of Anglo-Saxon 


History, p. 69 n. 1. 
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occasional interjection from Titillus, the notary to whom he was dictating — 
preserve the earliest, authentic use in England of formulae which would become 
commonplace in Anglo-Saxon diplomatic.” Not only are formulae from the 
proceedings found in abundance in the pre-700 charters, but their structural 
conventions were carried wholesale into Anglo-Saxon diplomatic practice: the 
proceedings, like contemporary charters, have an invocation, sanction, dating 
clause, and even something approaching a witness list. The vocabulary is sub- 
stantially the same in both. Such sustained similarities seem unlikely to be a 
coincidence. Therefore, either the proceedings preserve evidence of cross-con- 
tamination from contemporary diplomatic, or contemporary diplomatic was 
inspired by and perhaps even copied from the proceedings. 

The similarity was not lost on Chaplais, who concocted a typically ingen- 
ious argument to explain it. The rogatio clause of the proceedings (‘quam sen- 
tentiam definitionis nostrae Titillo notario scribendam dictavi’; ‘I have dic- 
tated the essence of our discussion to Titill the notary to be written down’), 
he argued, was proof of a pre-existing diplomatic tradition in England. Rogatio 
clauses, Chaplais pointed out, were hardly used in Papal documents before the 
eighth century but were common in late Roman private deeds. Given that S 15, 
a grant from Wihtred of Kent dating from 694, also featured a rogatio clause 
(and is the only extant pre-700 charter to do so), Chaplais suggested that this 
was evidence of an older, pre-Iheodorean diplomatic tradition intruding into 
Theodore’s composition of the synodal proceedings. 

However, a single rogatio clause amongst thirty-one pre-700 charters is 
hardly decisive evidence that this protocol was an ‘original feature’ of Anglo- 
Saxon diplomatic. If anything, it seems altogether more likely that its use in the 
charter came about because it was being copied from the Hertford proceed- 
ings, rather than vice versa. It is hard to see why Theodore, with all his years of 
experience of ecclesiastical administration, should have reverted to the native 
practices of a wayward Church that he was in the process of robustly knocking 
into shape. 

Thus, it seems much more probable that the general similarities between 
the proceedings of the Council of Hertford and the pre-700 charters came 


67 On the relationship between conciliar proceedings and land charters see Cubitt, Anglo- 
Saxon Church Councils, pp. 77-87. On the origins and development of the notarial tradition 
of Northern Italy, see Byrne, ‘Notaries’; Amelotti and Costamagna, Alle origini del notariato 
italiano; Petrucci, Writers and Readers in Medieval Italy, pp. 240-43, and passim; and Bertram, 
‘Mittelalterliche Testamente* 


es Chaplais, “The Origin and Authenticity; pp. 29-30. 
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about because Theodore designed Anglo-Saxon charters deliberately to resem- 
ble the proceedings of Church councils in order to instil in them something 
of the ecclesiastical authority of those documents. Such an explanation would 
account for the strong religious character of the Anglo-Saxon diplomatic tradi- 
tion and it would explain why the earliest Anglo-Saxon charters were written 
in imposing uncial and half-uncial scripts.” 

Nonetheless, the diplomatic style of synodal proceedings was not a perfect 
fit for a record of a land transaction. While Theodore was spoiled for choice 
when it came to borrowing bombastic, theological rhetoric for the invocation, 
proem, and sanction, the proceedings did not offer him the formulaic models 
he needed for recording the conveyance of land. For these procedures he would 
have had to turn elsewhere. Perhaps it is no coincidence, then, that it is in their 
dispositive sections where late Roman private deeds and Anglo-Saxon char- 
ters demonstrate the most striking and sustained similarities. Here, the use of 
a common, Italian procedure, which perhaps records Titilluss contribution,” 
ensured that the charter's most basic function — recording a land transac- 
tion — was carried out in a way which would have been easily recognizable to 
anybody with even rudimentary diplomatic experience. On the one hand, the 
Anglo-Saxon charter religious imagery ensured its divine clout; on the other, 
the use of long-established, European formulae to record the details of the 
actual grant being made lent it a rather more practical authority. An English 
charter might have seemed odd, perhaps even a little gauche or flamboyant, to 
an Italian or a Frank; but, thanks to its dispositive section, it was still clearly 
recognizable as a bona fide record of a land transaction. 


Conclusion 


It would be naive in the extreme to suppose that Theodore was the one and 
only source of the Anglo-Saxon diplomatic tradition. There is no reason why 
limited, sub-diplomatic efforts should not have been made to record land 
transactions prior to Theodore’s arrival, which were then replaced by the new, 


63 Although no particular script seems to have been prescribed specifically for use in 
producing copies of proceedings and canon law, it is significant that the cursive, documentary 
hand typically used for producing charters (specifically, late Roman private deeds) was not 
normally used. Though the subject is a vast one, Meens, “Ihe Oldest Manuscript Witness of the 
Collectio canonum hibernensis makes for an informative introduction. 


79 Notaries, such as Titillus, were routinely responsible for the drawing up of private deeds 
in Italy. See n. 67 above. 
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closely archived, canonical practices introduced after 669. At any rate, wherever 
charters were used, the locals quickly exerted their own influence upon them, 
developing distinct ‘house styles’ which are recognizable within a few years of 
their first introduction. Elsewhere, there is good evidence to suggest that spe- 
cific individuals (Bishop Eorcenwald in particular) adapted the new diplomatic 
style to their own tastes. Such tolerance of individual expression, which would 
have been unusual in the tightly regulated Frankish or Italian traditions, would 
characterize Anglo-Saxon diplomatic throughout its history. 

Yet, for all their exuberance and individuality, a charter was still a charter 
no matter who wrote it. For four centuries, Anglo-Saxon charters maintained, 
more or less, a consistent form and structure drawing on the same pool of shared 
vocabulary in order to perform basically the same legal function. As ecclesiasti- 
cal instruments, charters transcended England’ shifting political boundaries. A 
charter might be guaranteed by a Hlothhere or a Wihtred in the first instance, 
but behind them loomed the infallible authority of God and the Church by 
whose auspices a suitably apocalyptic punishment might be meted out to any 
scoundrel bent on contradicting its terms. 

As such, the case for Theodore seems a strong one. Insofar as charters were a 
way of guaranteeing the Church’s property against covetous secular figures (and 
against rival religious houses), they were very much in line with Theodore's 
wider programme of reform. The consistency of the early Anglo-Saxon dip- 
lomatic tradition points in the direction of an ‘intelligent designer’ and the 
available evidence, not least the proceedings of the councils at Hertford and 
Hatfield, put Theodore firmly in the frame. Much ink has been spilled in con- 
structing a range of creative explanations as to why no charter survives from 
England before the 670s. Perhaps the easiest explanation is the best: there 
weren't any. 
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THE RELIGIOUS ELEMENTSIN THE 
TEXTUS ROFFENSIS CHARTERS 


David A.E. Pelteret 


nglo-Saxon land-charters have been peculiarly prone to being subject 

to what one literary critic has termed ‘template criticism’, where a pre- 

determined ideology or approach is applied to a text, thus revealing 
what the scholar concerned wished to see, while the rest of the text is ignored.! 
Political, ecclesiastical, and landscape historians, onomasticians, prosopogra- 
phers, philologists, and lexicographers have all applied the template of their 
particular approach or specific discipline to parts of these texts. The conse- 
quence is that other parts, most notably the religious elements, have tended to 
be ignored. Diplomatists have examined the documents as a whole, but they 
have tended to focus narrowly on the wording of the texts, their antecedents, 
and their genuineness as a record. This paper will examine just two documents 
from the Textus Roffensis, widely separated in time but generally accepted as 
genuine, to try to get behind the record of a transfer of land to the legal act 
itself, and then try to understand why the record of that act, which retained its 


* After this paper was written Charles Insley kindly sent me copies of two papers he has 
published: ‘Rhetoric and Ritual; and ‘Charters, Ritual and Late Tenth-Century English 
Kingship. The former, in particular, draws on a number of the same sources that I use. As the 
titles indicate, he is primarily interested in ritual and the second paper also focuses on kingship, 
whereas I concentrate on the texts of Anglo-Saxon charters and what I see as their ecclesiastical 
setting. 


! Halverson, “Template Criticism’. 
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essential structure over hundreds of years, continued to be considered an effec- 
tive tool for the conveyancing of land. 

Three findings of past scholars will be taken as a given. First, the record of 
the act of transfer was derived from the Roman private deed.” Second, the form 
that this record took was essentially sui generis, even though parts can be traced 
back to extant Roman charters.? Third, to use the words of Susan Kelly, the 
Anglo-Saxon land-charter was ‘essentially an ecclesiastical document-^ There 
are thus three elements whose interrelationships will need to be borne in mind 
in the discussion that follows: Roman deeds, the Roman Church in England, 
and Anglo-Saxon society. 

Let us begin with a record of a gift of land at Islingham in Kent together 
with several dens, that is, swine pastures, in the midst of the Wealden forest, 
a gift made by Sigered, king of Half Kent, in the early 760s to the bishop of 


Rochester.’ The text reads as follows: 


+ In nomine domini dei saluatoris nostri Iesu Christi . Quanuis parua et exigua 
sint que pro ammissis offerimus . tamen pius omnipotens deus non quantitatem 
muneris sed deuotionem offerentium semper inquirit. Qua de re ego Sigeredus rex 
dimidie partis prouincie Cantuariorum . tam pro anime meç remedio quam pro 
amore omnipotentis dei. terram aratrorum . xx". que appellatur Aeslingaham tibi 
reuerentissimo episcopo Earduulfo sancte Hrofensis ecclesie . cum uniuersis ad se 
pertinentibus . campis siluis pratis pascuis paludibus et aquis et cum omni tributo 
quod regibus inde dabatur in potestatem cum consilio et consensu principum meo- 
rum libenter in perpetuum perdono . ut possidendi uel habendi siue uendendi uel 
etiam tradendi cuicumque uoluerit liberam per omnia habeat potestatem . 


? Fora contrary view see Snook, ‘Who Introduced Charters into England? The Case for 
Theodore and Hadrian’ (this volume, pp. 257-89). 


? The scholarship on charters is voluminous. For a succinct discussion of the origins 
of the Anglo-Saxon charter see Charters of St Augustines Abbey, ed. by Kelly, pp. Ixxiii-Ixxv. 
Keynes and others, The Electronic Sawyer <http://www.esawyer.org.uk>, originally compiled 
in printed form by Peter Sawyer, provides a bibliographical guide; new material concerning 
Anglo-Saxon charters that comes to hand will be added for the foreseeable future to the Kemble 
website <http://www.kemble.asnc.cam.ac.uk/>. Charters listed in Sawyer will hereinafter be 
referred to as ‘S’ followed by the number in the catalogue. 

4 Kelly, ‘Anglo-Saxon Lay Society’ p. 43. This was also very much the view of Pierre 
Chaplais: ‘Throughout its history, the land-book remained essentially an ecclesiastical 
instrument, at least in form if not always in purpose’, in Chaplais, “The Origin and Authenticity, 
p. 53 (repr. p. 33). 

? On dens see Witney, The Jutish Forest, esp. pp. 56-77. 
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Sane quia cauendum est ne hodiernam donationem nostram futuri temporis abne- 
gare ualeat . et in ambiguum deuocare presumptio x placuit michi hanc paginam 
condere . et una cum cespite terre praedicte tradere tibi . per quam non solum 
omnibus meis successoribus regum siue principum . sed etiam michi ipsi penitus 
interdico . ne aliter quam nunc a me constitutum est ullo tempore de eadem terra 
quippiam agere audeant . Quod siqui forte obseruare neglexerint . et absque digna 
satisfactione praesentis uite impleuerint infelices dies . audient uocem eterni iudi- 
cis sub fine mundi dicentis ad impios . discedite ‘a me’ maledicti in ignem eternum 
qui preparatus est diabolo et angelis eius. 


Qui uero curauerint custodire . nichilque inrogarint aduersi . audiunt uocem clem- 
entissimi arbitri inquientis ad pios . Venite benedicti patris mei percipite regnum 
quod uobis paratum est ab origine mundi . Adiectis . iiii . denberis in commune 
saltu . hoc est Uueald se uuestra . Billincgden . Cealcbyras . Meosden . Rindigsel . 
T Ego Sigeredus rex hanc donationem a me factam signum sancte crucis propria 
manu scribendo firmaui coram Bregouuino archiepiscopo . t Ego Bregouuinus 
archiepiscopus ad peticionem donatoris ante praedicti consensi et subscripsi 2 
t Signum manus Hereberhti abbatis . + Signum manus Baere abbatis . t Signum 
manus Bruno abbatis . t Signum manus Aescuualdi presbyteri. t Signum manus 
Ecgbaldi comitis atque prefecti . t Signum manus Ealdhuuni . t Signum manus 
Esne . t Signum manus Badohardi . Signum manus Aethelnodi . 


t In the name of the Lord God our Saviour Jesus Christ. Although small and slight 
be the things that we might offer in recompense for [our] sins, yet the holy omnip- 
otent God always examines not the size of the gift but the devotion of those making 
the offering. Wherefore I, Sigered, king of half of the territory of Kent, both for 
the salvation of my soul and out of the love of Omnipotent God, with the advice 
and consent of my princes, freely give in perpetuity land of twenty ploughs that is 
called Islingham to you, Eardwulf, the most reverent bishop of the holy church of 
Rochester, with all that pertains to it — fields, woods, meadows, pastures, marshes, 
and springs — and with all the revenue that was given therefrom into the control of 
the kings, that he might have in all respects the free power of possessing and hold- 
ing and selling and also of handing it over to whomsoever he might wish. 


Because certainly it must be ensured that the presumption not be strong enough to 
deny at a future time this present gift of ours and to call it into doubt, it has pleased 
me to compose this deed and to hand it over to you together with a turf of the 
aforementioned land, through which I completely forbid not only all my successor 
kings and princes, but even me myself, to dare to do at any time in any respect other 
than what has now been decided by me concerning that same land. If they should 
by chance neglect to respect that and finish the unfortunate days of their present 
life without a worthy recompense, may they hear the voice of the Eternal Judge 
at the end of the world saying to the wicked, "Depart from me, o sinners, into the 
eternal fire which has been prepared for the Devil and his angels. 
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They who, however, take care to guard [it] and propose nothing adverse, may they 
hear the voice of the very gentle Judge saying to the pious: ‘Come, blessed of my 
Father, see the kingdom that had been prepared for you from the beginning of the 
world. With the addition of four dens in the common woodland, that is, the West 
Weald: Biggenden, Clakett, Mouseden, Ringden. t I, King Sigered, have confirmed 
this gift made by me by writing with my own hand the sign of the Holy Cross in the 
presence of Archbishop Bregowine. t I, Archbishop Bregowine, have consented 
and subscribed at the request of the aforementioned donor. 


The names of a further four clerics and five laymen follow. A confirmation 
clause with the names of King Eanmund, Archbishop Bregowine, two abbots 
and five laymen concludes the record. 

The text starts with a visual invocation, the signum crucis, followed immedi- 
ately by an oral invocation employing the same words that appear in a charter 
of donation to the monastery of St Andrew’s in Rome made in 587 by Pope 
Gregory I when he was still a deacon.’ These religious elements are then fol- 
lowed by a proem which is also religious in nature. 

The proem does, however, contain one element that is not religious. It shows 
that prior to the donation Sigered had taken advice and sought the consent for 
this act from his ‘princes’ a Latin word that represents the Old English 'eal- 
dormen’. There was good reason for his doing this. The dens would have been 
part of a living landscape in which people had rights and followed customary 
practices, as is indicated in the dispositive clause with its reference to ‘com- 
mon woodland’. These would have required careful consideration as to how 
the transition to the bishop’s control could be effected. Presumably those using 
the dens would have paid some sort of render to the king, a payment which 
would now be due to the new overlord, the bishop of Rochester. Effectively 
this would mean a reduction in royal revenue and the need to communicate the 
new arrangements to the local peasantry. One could well imagine that all this 
must have required careful discussion prior to the act of donation. No indica- 
tion is given as to where this advice and consent was sought, but a logical place 
would have been in the king’s hall presumably at or near Rochester. 

The dispositive clause also has a strongly religious cast to it, not merely 
because the recipient is a bishop, but because the king provides his rationale for 
the gift, namely, that it is being done for the good of his soul. 


© Charters of Rochester, ed. by Campbell, no. 8, pp. 9-11 = S 33. 


7 Gregorii I papae Registrum epistolarum, ed. by Ewald and Hartmann, 11, 437-39 
(p. 437). For an all-too-brief introduction to this diplomatic form see Santifaller, Über die 
Verbal-Invokation, pp. 3-20. 
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This statement is then followed by the record of two acts, the writing of the 
document (‘it has pleased me to compose this deed? or, if you will, ‘make a writ- 
ten document’) and the performance of a highly visual, public, and symbolic 
act: the king handed over to the bishop a sod from the aforementioned estate. 
As the record makes clear, these two acts were meant to bind both the king 
himself and his successors to uphold the donation of the property. To prevent 
this undertaking from being infringed, a religious sanction follows, quoting 
Matthew 25’s description of the Last Judgment; this is balanced by a blessing on 
those who uphold the validity of the donation.’ The anathema is theologically 
proper in that it allows for the possibility of redemption: against those who do 
not respect the terms of the donation, condemnation at the Last Judgment is 
invoked only if they do not make recompense before they die? It might be 
noted in passing that a charter to St Andrew’s in Rome made by Gregory in 
590, the year he became pope, likewise contains a religious sanction, pointing 
to the Roman origin for the use of the sanction in Anglo-Saxon charters.'? 

After the sanction a clause records that four swine-pastures in the Weald 
whose vernacular names are appended are also to be included in the dona- 
tion. The document then concludes with a list of witnesses. It is important to 
note that the list consists not of a succession of individual names, but in each 
instance there are two parties involved, something made explicit by the king 
himself. A cross is followed by the words ‘I, King Sigered confirmed this dona- 
tion made by me by writing with my own hand the sign of the Holy Cross. Each 
witness is therefore entering into a contract with the Divine to assert the exist- 
ence of the act. 

This document from beginning to end is thus manifestly, as Susan Kelly 
observed, an ecclesiastical document. But it is more than that. The handing over 
by the king to the bishop ofa sod of earth from the estate whose ownership was 
being transferred from one to the other makes it clear that in at least this one 


8 The blessing departs from the text of the Vulgate, which reads "Venite benedicti Patris 
mei, possidete paratum uobis regnum a constitutione mundi, the version that is found in the 
Lindisfarne Gospels. Apart from the verb ‘percipite’, the variant reading of the charter follows 
the insular textual tradition of the Vulgate as evidenced, for instance, by the Macregol (= 
Rushworth) Gospels: see The Gospels According to Saint Matthew, in Anglo-Saxon, ed. by Skeat, 
p. 209 (Macregol Gospels, Oxford, BL, MS Auct. D 2 19); The Macregol Gospels, ed. by Tamoto, 
p. 85; and cf. Nouum Testamentum, ed. by Wordsworth and White, p. 150. 


? On this clause (the emendatio) see Lupoi, The Origins of the European Legal Order, 
pp. 161-65. Lisi Oliver kindly drew my attention to this book. 


10 Gregorii I papae Registrum, ed. by Ewald and Hartmann, 1, 15 (no. I. 14a). 
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respect the charter is a record of a performative act. Let us then consider the 
sanction clause. How could the dire consequences of breaching the agreement 
have been conveyed to the participants were it not to be declared publicly? 

Indeed, why should one stop there? Should one not follow the logic of the 
document and simply accept it as a record of a ritual ecclesiastical act?!! But 
before exploring this further, it may be worth standing back for a moment and 
looking at the historical circumstances that may have shaped such a liturgy. 

An unfortunate absence of documentation denies to scholars the certainty 
of when charters were first introduced into England. The earliest extant Anglo- 
Saxon charter that is generally accepted as genuine dates from 679, during the 
archbishopric of Theodore, but a strong case has been made for Augustine as 
the person who introduced the land charter to England.'? There was an oppor- 
tunity for Augustine to acquire models of Roman charters when Gregory 
sent additional assistants with his messengers to Gregory, who brought back 
with them ‘very many manuscripts’ (codices plurimos), as Bede mentions.” 
Fortunately, it is not essential for the arguments that follow to adjudicate 
between Augustine and Theodore as to who was the originator of the Anglo- 
Saxon charter; in any case, there were fewer than seventy years separating the 
two of them as archbishops of Canterbury. 

To understand the interaction between the Roman church and Anglo- 
Saxon society, it is useful, however, to start with the arrival of the Roman mis- 
sionaries in Kent in 597 because Bede provides an extraordinarily vivid and 
informative description of the behaviour of two key players, Augustine, the 
Roman cleric, and the pagan king of Kent, ZEthelberht, when Augustine first 
set foot on Kentish soil." 

Augustine arrived with nearly forty companions, including Frankish inter- 
preters, on the island of Thanet.? He was ordered by the king to remain there 
until he himself had arrived on the island. The meeting was no laconic ‘Dr 
Livingstone, I presume’ affair. There are several aspects of this first encounter as 
described by Bede that one might find relevant to a consideration of the land 


ll For a different kind of text that may record a religious rite see Cooper, ‘Episcopal Power’, 


pp. 193-214 in this volume. 
12 $8; Chaplais, ‘Who Introduced Charters into England? The Case for Augustine’ 
13 Bede, HE, I. 29, pp. 104-05 (text and translation). 
14 Bede, HE, I. 25-26, pp. 72-79 (text and translation). 


15 Thanet was formerly separated from the mainland by the Wantsum Channel. See 
further, Pelteret, “The Role of Rivers and Coastlines; p. 26. 
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charter. To begin with, there was the royal awareness, not to say, fear, of super- 
natural power, betrayed by Athelberht’s insistence on meeting Augustine in 
the open air. Augustine responded by using devices that might resonate across 
the cultural divide between him and his audience in the form a silver cross 
and a panel portrait of Christ. He immediately introduced the chanting of the 
Christian liturgy; and then he preached Christianity to both the king and the 
leadership of his people. We may assume that the Frankish interpreters were 
conveying the force of the words, both chanted and preached, to Augustine’s 
Anglo-Saxon audience. 

When with the king’s permission Augustine moved on to Canterbury, 
according to Bede he adopted the same approach. 


Fertur autem, quia adpropinquantes ciuitati more suo cum cruce sancta et imagine 
magni regis Domini nostri Iesu Christi hanc laetaniam consona uoce modularen- 
tur: "Deprecamur te, Domine, in omni misericordia tua, ut auferatur furor tuus et 
ira tua a ciuitate ista et de domo sancta tua, quoniam peccauimus. Alleluia? 


It is related that as they approached the city in accordance with their custom car- 
rying the holy cross and the image of our great King and Lord, Jesus Christ, they 
sang this litany in unison: "We beseech Thee, O lord, in Thy great mercy, that Thy 
wrath and anger may be turned away from this city and from Thy holy house, for 
we have sinned. Alleluia.'° 


The accuracy of Bede's identification of the litany has been questioned, but 
one should note Richard Pfaff's comment that 'it is worth remembering also 
that, according to some early biographers, Gregory the Great had begun, and 
recommended, the use of a seven-fold litany, from which the words quoted by 
Bede might have been taken: The Canterbury tradition that Bede appears 
to draw on here certainly seems to have viewed Augustine Christianity as no 
passive religion of the book but something collective, public, visual, and above 
all, performative. It was, furthermore, a religion that offered salvation — but 
also a religion whose God was possessed of an anger that could harm those that 
sinned. 

The presence of the Franks suggests that in the initial encounter with the 
Kentish Anglo-Saxons there was an awareness that the language of the Church 
had to be translated into the local tongue. The Roman church remained con- 


16 Bede, HE, I. 25, pp- 74-77 (text and translation). 


V Pfaff, The Liturgy in Medieval England, p. 36. For further references to this litany see 
Billett, ‘Wilfrid and Music’ p. 170. 
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scious that its language had to be understood, and not just for liturgical rea- 
sons but also in matters relating to law. That there could be a close relation- 
ship between a record of legal proceedings in Latin and the reporting of those 
proceedings in the vernacular to a lay audience is made clear by the text of the 
decisions of papal legates following their visit to York in 786, no more than 
a quarter of a century later than Sigered’s charter.'? The legates declared in 
their letter to Pope Hadrian that they had presented to Alfwold, king of the 
Northumbrians, the archbishop of York, and various other dignitaries, both 
ecclesiastical and lay, a set of nineteen chapters. These chapters were proclaimed 
at a public council and the written version was then subscribed by witnesses 
with a cross, precisely in the manner of a charter. They report that they then 
likewise met in a council with Offa, king of the Mercians, the archbishop of 
Canterbury, and other notables, both ecclesiastical and lay. The legates go on to 
say, And in the presence of the council the separate chapters were read in a clear 
voice and lucidly explained both in Latin (Latine) and in the Germanic tongue 
(Ibeodisce), after which they all confirmed the document by subscribing ‘with 
the sacred sign.” Thus this ecclesiastical document composed in Latin, record- 
ing a legal agreement binding on both clerics and laymen duly subscribed in 
the manner ofa charter, was translated (or at the very least, paraphrased) for its 
non-Latin-speaking participants. 

Now to return to Sigered's charter. If one interprets it as a record of a reli- 
gious act, where might this act have taken place and what form did it take? The 
logical place was in a church or, perhaps in the early days of Roman Christianity 
in England, at a standing cross. But any sacred space — a portable altar, a Gospel 
Book, even relics — might have provided a suitable holy locale. 

As for the form of the act, I suggest that the Anglo-Saxon land-charter pre- 
serves the record of a liturgy of donation within the language and forms of what 
was in origin the Roman charter. At first sight this might seem far-fetched. But 
think of the record of another Anglo-Saxon legal act, the manumission-docu- 
ment.” Records of manumission do not appear in Anglo-Saxon sources until 
the tenth century but Wendy Davies has argued that the form of such docu- 
ments lies in a Celtic charter tradition that ultimately derives from late Roman 


13 Alcuin, Epistola 3, in Epistolae Karolini aevi, ed. by Duemmler, 11, 19-29, discussed in 
Cubitt, Anglo-Saxon Church Councils, pp. 153-90. 


1? “Alcuin, Epistola 3, in Epistolae Karolini aevi, ed. by Duemmler, 11, 28-29. 


20 T call this record a ‘manumission-document’ in order to distinguish it from the legal act 
of manumission. 
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precedents.”' What the tenth- and eleventh-century manumission-documents 
from Cornwall in the Bodmin Gospels (BL, MS Additional 9381) make clear 
is that they describe a ceremony that usually involved the donor’s freeing a per- 
son before the altar in the presence of ecclesiastical witnesses (though in one 
case it was over the relics of Saint Petroc), an act that was then recorded in a 
gospel-book, both to sanctify it and to preserve its memory within the com- 
munity.” No doubt, just as important was the interest of the donor in the act, 
for the recording of the name of the donor in a gospel book or other religious 
book (such as the Durham Liber Vitae) ensured the continued remembrance of 
the donor’s generosity.” 

Only one source — and that a fragmentary one — proves that manumission 
was a liturgical act. Oxford, Bodleian Library, MS Bodley 572, a tenth-century 
manuscript of Cornish and Welsh origin, under a partial vernacular rubric that 
appears to read “Where a person is freed’, preserves a Latin benediction in a 
tenth-century hand that reads: “Through the freedom of that man whom we 
free on earth, may the giver deserve to finally attain freedom from his sins" 
The donor's gift of freedom is thus matched by a counter-gift of a blessing 
expressing the hope of the ultimate forgiveness of the donor's sins. 

The transfer of the land at Islingham and of the four Wealden dens was a 
donation. What of the purchase of land? Surely the church would not consider 
the purchase of an estate to be worthy of a liturgical ceremony? Again, another 
late eleventh-century manumission-document suggests that such a transaction 
may well have taken place in two stages and in two locales. /Ethelsige bought, 
and paid toll for, Ongynethel and her son ‘at the church door’, a simple finan- 
cial transaction made in a public place where it was likely to become known 
by the community. The mother and son were then taken by ZEthelsige to the 
altar and manumitted.? In land purchases payment too may have been made at 
the church door and the act then publicly sanctified by a ceremony within the 
church, using the traditional form of the charter as a record. 


?! Davies, "The Latin Charter-Tradition, esp. pp. 274-78. 


22 For a list of Anglo-Saxon and early post-Conquest manumission-documents and 
editions see Pelteret, Slavery in Early Mediaeval England, pp. xiii-xvi. The Bodmin manu- 
missions were edited by Förster, ‘Die Freilassungsurkunden des Bodmin-Evangeliars: 

23 See Pelteret, "Ihe Manumissions in the Durham Liber Vitae’. 


2 ‘per libertatem hominis istius quem liberemur in terris, libertatem suorum dona 
consequi percipere mereatur peccatorum’: Pelteret, Slavery in Early Mediaeval England, p. 145. 
For the manuscript see Ker, Catalogue of Manuscripts, pp. 376-77 (no. 313). 


?5 Pelteret, Slavery in Early Mediaeval England, pp. 151, 157. 
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One might imagine that a typical liturgy of land-donation started with the 
sign of the cross being made by an officiating cleric, followed by an invocation. 
A solemn proem usually then followed, as in Sigered’s charter, which an inter- 
preter (probably another priest or a deacon) may have rendered into the ver- 
nacular. The donor could then have come forward before the altar and together 
with the charter placed a sod of earth, either into the hand of the recipient or, 
as a few other charters indicate, on the altar itself or on a gospel-book. Eric 
Palazzo has argued that the altar and the gospel-book should be interpreted as 
sacred spaces; were one to accept his views, the placing of the sod on either of 
these could be seen as sacralising the donation of the land in question.” As will 
be discussed below, later on the document recording the gift, that is, the charter 
itself, alone may have been presented instead of a turf. 

The officiating priest may then have taken the donor through the dispositive 
words, rather as ministers today ask brides and grooms in marriage ceremonies 
to repeat the words of commitment after them. Then a sanction — usually an 
anathema but sometimes also a blessing — would have been said, or perhaps 
intoned, after which the congregation, or, more likely, selected members of the 
congregation, clerical and lay, would be asked to signify by making the sign of 
the cross that they had witnessed the land-transfer.”” 

If we ask why the Anglo-Saxon charter is sui generis, we need only think of 
the circumstances that dictated its adoption by the Roman church in England. 
Here was an institution faced by a society that did not have a legal form that 
could sanction occupation of landed property in perpetuity. Adoption of the 
Roman deed as a device to overcome this legal deficiency was natural for those 
familiar with Roman practices. The reshaping of the Roman legal document 
into an ecclesiastical one with legal force is an equally natural development in 
the context of early Anglo-Saxon England. That the resulting document ful- 
filled a need and was successful in its purpose is apparent from Bede’s letter 
of complaint to Egbert in the early eighth century that secular lords were now 
using the charter to found monasteries that transferred land in perpetuity into 
the control of their families.?? 


26 Palazzo, Art, Liturgy, and the Five Senses; pp. 34-37 and 47. 


77 Given the influence of Ireland on Anglo-Saxon England, it should be noted that the 
Irish developed a practice of including maledictory psalms as part of the ritual of cursing: see 
Little, Benedictine Maledictions, pp. 170-71. Little discusses blessings on pp. 187-88. For an 
introduction to music in Anglo-Saxon liturgical contexts see Billett, “Wilfrid and Music’, and 
further references there cited. 


?* Bede, ‘Epistola ad Ecgbertum episcopum; in Venerabilis Baedae Opera historica, ed. by 
Plummer, 1, 405-23. 
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Yet the Roman charter itself was not entirely satisfactory, any more than 
the Frankish one was. Gregory the Great’s deed of gift to St Andrew’s in Rome 
in 587 contained an invocation clause and a list of witnesses — but it has no 
sanction.” Merovingian charters often contained a sanction, but this was sup- 
plemented by a monetary penalty for breach of the charter’s provisions.” Early 
Anglo-Saxon England was not, however, a monetized society, though it may 
have had some coins. But as already mentioned there is some slight evidence 
that the religious sanction had appeared in Roman charters before 600 and 
examples of ritual cursing in the Bible lent support to its use.’ Since the ear- 
liest Roman missionaries insisted that theirs was the only permitted form of 
religion and was backed by a wrathful God, and since fear of supernatural inter- 
vention had been apparent on Augustine’s first meeting with the Kentish king, 
it is comprehensible that the adoption of an ecclesiastical sanction was a far 
more powerful incentive for compliance with the terms of any land grant than 
a monetary penalty might have been, for it put the malefactor’s soul at risk of 
eternal punishment. So too the emphasis on the symbol of the Cross signified 
the presence of the Divine at the ceremony. Once witnesses to the act had made 
the sign of the cross (which may have been done as a physical gesture during 
the ceremony rather than in written form), they had an incentive to ensure that 
the terms of the act were faithfully remembered because in essence they had 
entered into a contractual undertaking with the Divine. 

The second charter issued by King ZEthelred in ap 998 has received much 
scholarly attention.” Here it will suffice to note two features. The charter 
retains the essential form of the earlier document of over two centuries before: 
it has a religious invocation, religious proem, dispositive clause, religious sanc- 
tion, and a witness list in which the witnesses’ names are preceded by the sign of 
the cross. At the same time it reveals a flexibility that permitted adaptation to 
new circumstances: its mode of expression is utterly different in linguistic tone; 
the grounds for its disposition of property provides a full explanation that seeks 


?? See n. 7 above. 

3° See, for example, charters to foundations associated with St Willibrord in Diplomatum 
imperii tomus 1, ed. by Pertz. 

31 See n. 10 above; Little, Benedictine Maledictions, pp. 59-72. 

32 Charters of Rochester, ed. by Campbell, no. 32, pp. 42-44 = S 893. Roach, ‘Public Rites 
and Public Wrongs’ discusses this and other Athelredian charters like it (with references to 
other scholarship). See also Cubitt, ‘The Politics of Remorse’, pp. 181-82 and n. 20 (with 


a partial translation of S 893), 186, and 187. For a wide-ranging analysis of the charters of 
Zthelred II see Keynes, The Diplomas of King AEthelred. 
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forgiveness for the royal donor; a detailed description in the vernacular records 
the boundaries of the land granted; and a more extensive list of witnesses with 
an emphasis on hierarchy and precedence inflates the standing of the king who 
heads that hierarchy. The sanction remains in essence the same, including its 
permitting any malefactor who might seck to counter the provisions of the 
charter to repent later. Only the requirement for the three burdens is not found 
in the earlier document.” 

The proem, which is replete with recondite vocabulary and complex syntax 
characteristic of the tenth-century Latin Hermeneutic Style, is followed by a 
passage in nearly equally high-flown language that provides a more complex 
explanation for /Ethelred's donation: it seeks to make recompense for the sins 
of the king’s youth.” Although the king publicly abases himself, the charter 
with its complex language and emphasis on hierarchy drives one to answer the 
question ‘Cui bono?’ by asserting that this is a document where the primary 
beneficiary is the donor rather than the recipient.’ 

Like the charter of Sigered, it is legitimate to assume that a prior discussion 
between the king and his counsellors took place before the act of donation. 
Implicit in the explanation for the king’s act is criticism of Athelred’s earlier 
conduct and an explanation from him that his donation was an act of expiation 
for past sins, which in the case of Rochester may well have been his despolia- 
tion of the bishopric in 986.56 

The detailed recording in the vernacular of the bounds of the donated estate 
points to another performative act: the beating of the bounds of the land in 
question. This act is not described in the charter, but a Worcester document 
of c. AD 1023 describing the disputed ownership of land at Inkberrow in 
Worcestershire shows that the bounds of the estate had originally been beaten 
by the seller and the purchaser when the sale of the land in question had been 
transacted.*” While this was not a donation, a prudent recipient of landed 
property granted as a gift would surely have wished the bounds to be agreed 


33 Brooks, "The Development of Military Obligations: 
34 Lapidge, "The Hermeneutic Style in Tenth- Century Anglo-Latin Literature’. 


= Insley, “Where Did All the Charters Go? pp. 112-14, suggests that in two Abingdon 
charters (S 937 and S 891) VEthelred may have been making “public” statements about royal 
power and its relationship to aristocratic "counsel" (p. 114). 

36 Two of the Saxon Chronicles, ed. by Plummer, 1, 125. 

37 Keynes and others, Electronic Sawyer, no. 1460; Anglo-Saxon Charters, ed. and trans. 
by Robertson, pp. 162-65, no. LX XXIII (text and translation), with notes on pp. 411-13; 
Hooke, Worcestershire Anglo-Saxon Charter-Bounds (text and translation of the portion of 
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upon to forestall any third party from laying claim to the land in question. For 
the document describing the bounds to be valid, this act must surely also have 
taken place before the charter was subscribed. 

It is a nice question as to what extent the latter document was translated for 
the donor and the audience. The very opacity of the prose may have added to 
the grandeur of the occasion. The dispositive clause may also have summa- 
rized what was a more extensive liturgy of public confession incorporating the 
donation of estates ‘et Woldeham’ and ‘et Litlebroce’ and absolution, though 
this is obviously a conjecture.? Only the terrible words of the sanction that 
follows the dispositive clause really needed to be translated for a lay audience, 
and this was expressed in a Latin style that should not have strained the inter- 
pretational skills of a translator. All the participants in the ceremony would 
have been fully informed as to the extent of the donation through a recitation 
of the extensive vernacular boundary clause. 

By the time of this document the written diploma itself rather than the sod 
may have become the actual symbol of conveyance. The New Minster founda- 
tion charter of AD 966 portrays King Edgar in a prone position (as the accom- 
panying verse explains) presenting what is generally accepted as a depiction of 
the charter of donation in his left hand.“ When Exeter was made an episcopal 
see in 1050, Edward the Confessor placed the document describing this on the 


the text relating to the bounds); Hooke, The Landscape of Anglo-Saxon England, pp. 90—91 
(discussion). The record is no. 77 in Wormald, ‘A Handlist of Anglo-Saxon Lawsuits’, p. 264 
(repr. p. 269). 

38 Citing the example of Æthelweard, Insley, ‘Where Did All the Charters Go? 
pp. 118-19, suggests that some at least of the laity in the late tenth century may have had a 
good command of Latin. For Äithelweard’s Latin see Winterbottom, "Ihe Style of Æthelweard’. 


9? On the form that this may have taken see Hamilton, "Ihe Anglo-Saxon and Frankish 
Evidence’. 


#0 Charters of the New Minster, Winchester, ed. by Miller, Frontispiece and no. 23, 
pp. 95-111, esp. p. 95 = S 745. Charles Insley is somewhat more cautious than I am in ‘Rhetoric 
and Ritual’ pp. 10-11, and ‘Charters, Ritual and Late Tenth-Century English Kingship’ esp. 
p- 83: ‘the king should perhaps be viewed as prostrate’. The accompanying contemporary verse 
which describes him as ‘pronus is decisive in indicating the that the king is indeed prostrate, i.e. 
lying on his stomach, in this case with his arms outstretched: see Glare, Oxford Latin Dictionary, 
p. 1489, s. v. pronus 3, ‘lying on the face or stomach, prone’, and cf. p. 1881, s. v. supinus 1. 
‘Lying face upwards, flat on one’s back (opp. pronus). The artist, unaware of the techniques of 
representing perspective, lacked an iconographic model to draw on and so produced a figure 
that to our eyes is awkwardly depicted. 
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altar at Exeter; he and his queen stood on either side of Bishop Leofric, each 
holding one of his arms, in the presence of ealdormen, nobles, and clergy. 

The latter text does not say directly that the document was read out, but 
that is surely the implication of the phrase that follows indicating that both 
archbishops were ‘affirming and praising the act ‘with others whose names are 
written at the conclusion of this warranty“! No evidence has so far been found 
for the existence ofa litany of the /audes regiae in England before the Conquest, 
but it had developed within the Gallo-Frankish church from the third quarter 
of the eighth century onwards and could have made its way to England at the 
time of the tenth-century Benedictine revival.** Certainly the word ‘praising’ 
implies a liturgical response from the archbishops and the other witnesses and 
a form of laudes regiae might best explain the use of the word here, though we 
should note Cowdrey’s observation that the focus of the Laudes ‘was upon the 
triumphant attributes of Christ himself. Although they had political and prop- 
agandist significance, they also had a religious basis the authenticity of which 
should not be mistaken or denied’“ 

The charter sanction clause similarly may be a formalized summary of what 
might be described as a liturgy of malediction in which possibly all present par- 
ticipated. There is some slight evidence for this. Catherine Cubitt has drawn 
attention to an imagined scene in the Vita Ecgwini, where a privilege was placed 
on the altar followed by an anathema pronounced by the officiating archbishop 
on all who might attempt to infringe it; she also mentions a record of donation 
where deeds were placed on the altar of Christ Church Canterbury, after which 
the donor pronounced a curse on all who might interfere with the gift.“ A bilin- 
gual charter from Abingdon Abbey goes further in reporting that an alleged 
grant was followed by a ceremony of excommunication in which the congrega- 
tion made a ritual response. The charter is probably a forgery, perhaps of the late 


^ *affirmantibzs laudantibusgae [...] cuzz ceteris aliis quorum nomina describentur in 
meta huius cautionis’: Exeter, Dean and Chapter, MS 1072, conveniently reproduced in Barlow, 
Edward the Confessor, plate 7, opp. p. 116 = S 1021. 


m Cowdrey, "Ihe Anglo-Norman Laudes Regiae, pp. 50 and 43-48. 


4 Cowdrey, "Ihe Anglo-Norman Laudes Regiae; p. 43. For a history of the Laudes see 
Kantorowicz, Laudes Regiae. 


44 Cubitt, ‘Bishops and Councils, pp. 160-62, citing Byrhtferth, Vita sancti Ecgwini, ed. by 
Giles, and Select English Historical Documents, ed. by Harmer, p. 38 = S 1211. The charter has 
now been re-edited in Charters of Christ Church Canterbury, Part 2, ed. by Brooks and Kelly, 
no. 124 and cf. no. 125 (Latin translation of the latter document), with a brief earlier discussion 


by Brooks, The Early History of the Church of Canterbury, p. 250. 
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eleventh century, but could be interpreted to show that a liturgy of excommu- 
nication was remembered at Abingdon as forming part of a ritual of donation.“ 
Such ritual cursing in an ecclesiastical setting would have added force because 
excommunication, a potential consequence of breaching a religious sanction, 
was known in England from at least the late seventh century, as evidenced by 
the Laws of Wihtred, c. 3 (AD 695).* The extant liturgies of excommunication 
unfortunately are recorded in late manuscripts; two of them are to be found on 
fols 98-99 of the Textus Roffensis, but they must surely have had antecedents.” 

My reading of the two charters helps explain why the Anglo-Saxon diploma 
retained its basic form throughout the Anglo-Saxon period. The religious sanc- 
tion is in my view the key to its continued efficacy.“ Successive Anglo-Saxon 
kings from the time of Athelberht of Kent onwards had entered into a com- 
pact of mutual support with the Church: the Church provided Divine legiti- 
macy for a king's rule, while kings ensured the institutional continuity of the 
Church by providing land and resources. The Divine sanction of everlasting 
perdition for those who breached an agreement between King and Church car- 
ried huge emotional power. A king might choose to ignore an agreement with 
the Church — many probably did — but when times got tough and a king 
required all the support he could get including that of the Church, the example 
of /Ethelred shows that the curse publicly placed on those who flouted the pro- 
visions of a donation cast in religious terms had the power to ensure that there 
was adequate compensation, made in a very public way.? 


5 Charters of Abingdon Abbey, Part 1, ed. by Kelly, no. 28, pp. 115-16 (text), 117-18 (on 
its authenticity) = S 1208. 


4 ‘Unrihthemde men to rihtum life mid synna hreowe tofon obbe of ciricean gemanan 
[MS: genaman] ascadene sien' (‘Men living in illicit unions shall turn to a righteous life 
repenting of their sins, or they shall be excluded from the communion of the Church’): GA, 
1, 12 (text); The Laws of the Earliest English Kings, ed. and trans. by Attenborough, p. 25 
(translation). The text is preserved in the Textus Roffensis, 1, fol. 5". 


47 GA, 1, 439-40, nos VIII and IX. For an introduction to excommunication in Anglo- 
Saxon England see Treharne, ‘A Unique Old English Formula for Excommunication; and cf. 
Karn "Textus Roffensis and its Uses, pp. 52-59 in this volume. 


48 C£. Catherine Cubitt, ‘Bishops and Councils’, p. 160: “The invocation of divine ven- 
geance [...] was intended as a terrifying threat: For a survey of the sanction from the perspective 
of medieval diplomatic see Studtmann, ‘Die Pönformel der mittelalterlichen Urkunden, 
pp. 271-87. 

4 I must here disagree with Hofmann, 'Infernal Imagery in Anglo-Saxon Charters; who 
views the tenth-century sanctions from a more literary point of view and questions their em- 
ployment as legal instruments. 


306 David A. E. Pelteret 


William’s coup detat in 1066 spelt the doom of the Anglo-Saxon diploma. 
William occasionally retained the old land-charter form, especially early in his 
reign, even issuing some charters in the vernacular.” But the displacement of 
both the native ecclesiastical and the secular elite, symbolized by the ousting 
of Archbishop Stigand in 1070 and the execution of Waltheof in 1076, broke 
the ancient nexus that had existed between the Anglo-Saxon higher clergy and 
aristocracy and their kings, encouraging other documentary forms to supplant 
the Anglo-Saxon diploma that had survived for centuries. Yet Rochester found 
a way to keep its old Anglo-Saxon charters relevant into the twelfth century. 
As Nicholas Karn reminds us elsewhere in this volume, the Textus Roffensis was 
kept among the cathedral’s liturgical books and he conjectures that it had the 
status to be used as evidence in court cases. Rochester’s claims to property could 
thus be asserted in court with the aid of a quasi-religious book, a book that 
not merely recorded the religious sanctions against any who sought to overturn 
the grants of land it had received but also two forms of excommunication that 
could enforce those sanctions.?! 


50 Regesta regum Anglo-Normannorum, ed. by Bates, pp. 68-73; Pelteret, Catalogue of 
English Post-Conquest Vernacular Documents, pp. 45-70, nos 1-39. 


51 See n. 47 above. 
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Context 


KING £THELRED THE UNREADY 
AND THE CHURCH OF ROCHESTER 


Simon Keynes 


he church of Rochester, founded in the early seventh century and dedi- 

cated to St Andrew, lay in the eighth century at the political centre 

of one of the two kingdoms of early Anglo-Saxon Kent.! The political 
arrangements of that time left a legacy, in the ninth century, in the form of 
the two ealdormen of Kent; and they left a legacy thereafter in the distinction 
maintained between the western and eastern parts of the county. My purpose, 
against this background, is to focus attention on a group of documents in the 
Textus Roffensis, dating from the late tenth and early eleventh centuries, and to 
set them in what seems to have been their context during the reigns of King 
Edgar (959-75), King Edward the Martyr (975-78), and King ZEthelred the 
Unready (978-1016). The story begins with the activities of Alfstan, bishop 
of Rochester, during the reign of King Edgar. Its interest lies, however, in see- 
ing how circumstances changed in the aftermath of Edgar's death, with further 
complications in the first decade or so of /Ethelred's reign; and in understand- 
ing how ZElfstan' successor, Godwine I, bishop of Rochester (c. 995—c. 1015), 
was able to bring matters back under control. At another level, the story con- 
stitutes one of the many local’ perspectives which can be recovered, using the 


1 For the kingdom of Kent in the eighth century, see Charters of St Augustines Abbey 
Canterbury, ed. by Kelly, pp. 195-203. For Rochester, see Brett, "Ihe Church at Rochester’, 
with Brooks, ‘Rochester, AD 400-1066’ 
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evidence of charters, from different parts of the kingdom of the English, and 
which complement not only each other but also the narrative derived from the 
Anglo-Saxon Chronicle and other literary sources. 


The Rochester Archive 


As one might expect, the quality of the documentary and other material 
which survives from the muniments or archives of the episcopal sees estab- 
lished for the English peoples during the Anglo-Saxon period (of which there 
were about twenty, depending on how they are counted) varies considerably 
from one place to another.” There is superb material (by the standards of an 
Anglo-Saxonist) from Christ Church, Canterbury, from the Old Minster, 
Winchester, and from the church of Worcester? There is respectable mate- 
rial from Rochester (west Kent), from St Paul’s, London (Essex), from Selsey 
(Sussex), from Sherborne (Dorset), from Wells (Somerset), from Crediton/ 
Exeter (Devon and Cornwall), and from Hereford (beyond the river Severn). 
There is good material too from York, and (of an instructively different kind) 
from Lindisfarne/Chester-le-Street/Durham, for the see of St Cuthbert.’ 
There is nothing, however, from the West Saxon see of Ramsbury, or indeed 
from the Anglian sees of Lichfield, Leicester/Dorchester, Lindsey, Dunwich, 
and Elmham. This observation, which arises at each place from a combination 
of different circumstances, has a direct bearing on our perception of the Anglo- 
Saxon past, from which it is hard to escape. Allowance has to be made for the 
factors and circumstances which have combined over the centuries to deter- 
mine why the material from one house can make one impression, and why the 
position at another house can be so different. 

In the case of Rochester, the problem is in part that the light which shines 
from Canterbury is overpowering. The edition of the Rochester charters pre- 
pared by Alistair Campbell inaugurated a new edition of the entire corpus of 


? For the development during this period of the several bishoprics within the provinces 
of Canterbury and York, see Keynes, ‘Archbishops and Bishops’. The same variability applies to 
the archives of all other religious houses. 


> Charters of Christ Church, Canterbury, ed. by Brooks and Kelly. 


* Charters of Rochester, ed. by Campbell; Charters of $t Pauls, ed. by Kelly; Charters of 
Selsey, ed. by Kelly; Charters of Sherborne, ed. by O'Donovan; Charters of Bath and Wells, ed. 
by Kelly. 

> Charters of Northern Houses, ed. by Woodman. 


KING ETHELRED THE UNREADY AND THE CHURCH OF ROCHESTER 317 


charters undertaken by the British Academy and the Royal Historical Society 
in 1966.° At the time of its first appearance, in 1973, Campbell’s edition was 
felt to represent a missed opportunity; but it was none the less a start, and the 
subject has since moved a long way forward. The two volumes which form the 
new edition of the charters of Christ Church, Canterbury, edited by Nicholas 
Brooks and Susan Kelly, appeared forty years later, in 2013, putting Rochester 
in their shade. Both sees were established in the immediate aftermath of 
St Augustine’s arrival in the south-eastern corner of Britain (as was the church 
of St Paul, in London); but Canterbury enjoyed the obvious advantages. Yet 
while fewer than forty charters survive from the Rochester archive, and more 
than one hundred and eighty from Christ Church, the archives are not dis- 
similar, and tell complementary parts of what is essentially the same story. Both 
illustrate a basic truth about the likely composition of an archive by the end of 
the Anglo-Saxon period, as the product of procedures of law and government 
made possible by the power of the written word, and as part of a documen- 
tary culture which depended on and was articulated by vernacular records as 
much as it was rooted in the formality of the royal diploma. The archives of 
Christ Church, Canterbury, are renowned, and rightly so, for the large num- 
ber of pre-Conquest charters which survive in their ‘original’ form, written on 
single sheets of parchment in hands judged to be contemporary with the given 
or apparent date of the text, but including some in later or seemingly ‘imita- 
tive’ hands, which assume an interest of a different kind, as part of the evidence 
for the fabrication of charters in the ninth, tenth, and eleventh centuries, and 
thus before as well as after the Norman Conquest.’ While Rochester is not on 
a par with Canterbury, a good many charters survived there in single-sheet 
form. Some or all of them left the archives in the early modern period, under 
circumstances unknown, and found their way into the hands of antiquaries. 
At least one was seen by the antiquary Francis Tate (1560-1616), and is now 


6 Further details of this project are available on the Kemble website <http://www.kemble. 
asnc.cam.ac.uk/>. 


7 See Brooks, ‘Review of Charters of Rochester, ed. by Alistair Campbell” It was certainly 
a mistake not to include S 349 (Charters of Rochester, ed. by Campbell, p. xiii, n. 3), for which 
see Facsimiles of Anglo-Saxon Charters, ed. by Keynes, no. 41. A place might also have been 
found for the vernacular documents mentioned below, nn. 80 (note on Wouldham) and 111 


(Rochester Bridge). 


* For the single sheets from Canterbury, see Charters of Christ Church, Canterbury, ed. by 
Brooks and Kelly, pp. 40-50, and passim. 


318 Simon Keynes 


lost;? doubtless there were others like it. No fewer than eleven found their way 
into the library of Sir Robert Cotton (perhaps not entering that collection 
until some years after Sir Robert’s death in 1631), and are now in the British 
Library.'? As a group, these charters require closer examination of their script 
and other physical features, for all that the process might reveal about the pro- 
duction of the charters in question, and their use at Rochester in the ninth, 
tenth, and eleventh centuries; nor could such examination be separated from 
literary or diplomatic analysis of formulation, or indeed from understanding of 
the place of each charter as part of the story of the church’s endowment." Seven 
of the eleven surviving single-sheet charters from Rochester might be regarded 
as authentic texts, extant in their original form;'* though in one case of these 
seven, it is apparent that operative details were altered at a later date (in the 
late tenth century), doubtless for nefarious purposes. Three of the eleven are 
best regarded as copies or forgeries, evidently or apparently produced during 
the Anglo-Saxon period.'? The last of the eleven is patently a post-Conquest 
forgery. In effect, the archive provides a compelling illustration, on a relatively 
small but readily comprehensible scale, of some fundamental truths about the 


3 Keynes, ‘Anglo-Saxon Charters: Lost and Found, p. 51, n. 35; see further below, nn. 39 
and 80. 


1? For Cotton’s charters, see Keynes, ‘Anglo-Saxon Charters: Lost and Found, pp. 56-57. 
Facsimiles of the surviving single sheets from Rochester were published in the late nineteenth 
century; images of them all (face and dorse) are available on the Kemble website. 


1l The extent to which charters were fabricated for one purpose or another, in the Anglo- 
Saxon and Anglo-Norman periods (and thereafter), has long been apparent, but in recent years 
Professor Julia Crick has raised the subject to a new level: Crick, ‘Insular History?'; Crick, 
‘Script and Sense of the Past’; and Crick, ‘Historical Literacy in the Archive’. 


12 $35 (Roch 9), dated 778, with added bounds; S 165 (Roch 17), dated 811; S 88 (Roch 2), 
which is a charter of Berhtwulf, king of the Mercians (c. 845), confirming an earlier charter of 
King ZEthelbald (dated 734); S 327 (Roch 24), probably original, once dated 860 and in favour 
of a layman, but altered in the tenth century into a charter dated ‘790, in favour of Bishop 
Wermund (below, n. 70); S 331 (Roch 25), dated 862; S 864 (Roch 30), dated 987; and S 1458 
(Roch 34), which is an undated vernacular document from the late tenth century. Of these, 
S 327 and S 331 were regarded by Neil Ker as later copies or forgeries, written in imitative 
script, perhaps produced in the second half of the tenth century. In both cases, it might be said 
that script and Latinity are of a standard appropriate for the third quarter of the ninth century; 
see also Lapidge, ‘Latin Learning, pp. 450-51. 


15 S 266 (Roch 11), forged probably in the ninth century; S 280 (Roch 19), forged probably 
in the late tenth century; and S 671 (Roch 29), forged in the late tenth century. 


14 $ 349 (Roch -), in Facsimiles of Anglo-Saxon Charters, ed. by Keynes, no. 41. 
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study of Anglo-Saxon charters in their archival contexts. The archives of a 
religious house (in this case an episcopal see) might contain a wide variety of 
documentation, ranging from the seventh or eighth to the eleventh century, 
and comprising Latin diplomas as well as a variety of texts in the vernacular, 
all throwing light on each other; those preserved in single-sheet form would 
include originals, later confirmations, and forgeries as often if not more often 
made before the Norman Conquest as thereafter, and might also include origi- 
nals showing evidence of tampering; and in the case of any charter where we are 
dependent on a later copy, entered in a cartulary, we should bear in mind how 
different the position might be if it too had chanced to be preserved in single- 
sheet form. 

Using evidence such as this, we may see in some detail how the churches 
of Rochester and Canterbury ‘negotiated’ the political complications in 
which they became immersed in the eighth and ninth centuries. Several of the 
Rochester charters are of interest for what they reveal of interaction between 
the rulers of Mercia, Kent, and Wessex in the late eighth and early ninth centu- 
ries; the Christ Church charters are more plentiful for the first half of the ninth 
century, when the south-east remained at the centre, as it were, of the politi- 
cal transformation south of the Humber symbolized by the ‘decline’ of Mercia 
and the ‘rise’ of Wessex. In the same way, we may see how the two churches 
preserved and organized the evidence bearing on their respective Anglo-Saxon 
pasts, in order to negotiate the complications which arose in the aftermath of 
the Norman Conquest. Had it survived in its original form, the Anglo-Norman 
cartulary from Christ Church, Canterbury, compiled c. 1090, but known only 
from later versions, would have provided an instructive point of departure.” 
For its part, the church of Rochester is renowned, and rightly so, for the Textus 
Roffensis, comprising not only its collection of law-codes (fols 1-118), but also 
a cartulary of the church of Rochester (fols 119-234), in combination estab- 
lishing and proclaiming continuity from the Anglo-Saxon past.'^ The cartu- 
lary must of course be respected on its own terms. One has to consider when 
and under what circumstances the cartulary was compiled, and what purpose 


Brooks, The Early History of the Church of Canterbury, pp. 139-40, 221, 286, 323; 
Fleming, ‘Christ Church Canterbury’s Anglo-Norman Cartulary’; Charters of Christ Church, 
Canterbury, ed. by Brooks and Kelly, pp. 58-72. 

16 Images of the Textus Roffensis are available online; see also Textus Roffensis, ed. by Sawyer, 
with introduction, description, and commentary. The cartulary opens magnificently, with a 
(forged) charter of King Athelberht, now designated S 1 (Roch 1). See also O'Brien, ‘Textus 
Roffensis: An Introduction) in this volume on the priority of the cartulary. 
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was it intended to serve; whether its contents are likely to be representative 
of the documents which might have accumulated in the archive; and in what 
respects its compiler was selective, including documents directly in favour of 
the church but perhaps leaving much else aside. To judge from his treatment of 
the texts preserved also in single-sheet form, the compiler seems to have copied 
his exemplars in good faith, providing full and generally accurate transcriptions, 
including pictorial invocations, boundary-clauses, and witness-lists, omitting 
only what might have seemed to him to be inconsequential endorsements." It 
is also much to the compiler’s credit that he included not only the royal diplo- 
mas, in Latin, but also a number of documents in the vernacular: no royal writs, 
but among them a couple of wills, and some most interesting examples of the 
categories of text generated by processes of litigation.'* The compiler chose for 
whatever reason to arrange his texts in some kind of chronological order; and 
while he seems to have found little for the seventh century, he included good 
material for the eighth century, and for the ninth, and a rather distinctive vari- 
ety of material for the later tenth century. Appearances can however be decep- 
tive. In certain cases, it is apparent that a charter purporting to be of a certain 
date was in fact cobbled together some time later;'” and the compiler must 
have had as much difficulty as we do in dating the undated vernacular texts, i.e. 
in assigning them a place in the sequence. Interestingly, for the Anglo-Saxon 
period, he had nothing later than 1012, though the sequence resumes after the 
Conquest.” It is the case that the charters in the Rochester archive provide 
good coverage of the endowment of the church of Rochester in 1066 and 1086, 
as recorded in Domesday Book; yet clearly they need to be assessed in relation 
to what is known of the unfolding history of the church, and its endowment, 
from the early seventh century onwards. 


17 For further discussion, see Hough, “The Earliest English Texts?’ in this volume. 


18 Fora survey of the surviving corpus of vernacular charters, with a classified list, see 


Keynes, Diploma, Writ and Seal; see also Keynes, ‘Church Councils, pp. 135-37. 


I? For example S 321 (Roch 27) and S 514 (Roch 28), for estates at Cuxton and at Malling. 
Had the single sheets behind these interesting texts survived, it would be clearer when and 
under what circumstances the two diplomas were fabricated, and one might have a better sense 
of their own place in the story. 

20 For this and other instances of cartularies with relatively little material for the fifty years 
preceding the Norman Conquest, see Keynes, The Diplomas of King Æthelred, pp. 140-41. 
Flight, “The Making of the “Textus Roffensis”, suggests that Archbishop Lanfranc had seized 


the more recent documents, and never returned them. 
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For present purposes, it must suffice to focus attention on one aspect of the 
history of the church of Rochester, as illustrated by the evidence of its surviv- 
ing charters (whether preserved in single-sheet form or as copied in the Textus 
Roffensis). A striking feature of the archive is its inclusion of a small dossier 
of related documents, dating from the latter part of the tenth century (with 
one from the early eleventh), which can be seen to relate to each other, and to 
work together, in ways all too rare among surviving documents of this period: 
a vernacular will, which helps us to understand the wider context;?! three ver- 
nacular documents of the kinds generated by litigation;? four diplomas of 
King Athelred, in Latin, with boundary-clauses in English;? and at least two 
seemingly ‘earlier’ royal diplomas which were probably fabricated at Rochester 
to serve one purpose or another.” We cannot hope to know the whole story, 
but for the tenth and eleventh centuries, and for the reign of Athelred the 
Unready, this evidence is as good as it gets. The documents in question have 
attracted a certain amount of attention in the past.? They serve below as the 
basis for reconstructing a tale of two successive bishops of Rochester, /Elfstan 
and Godwine, each fighting hard in his own way to protect his church, but 
operating in rather different political circumstances and thus achieving some- 
what different results. What we learn in this process is that there were serious 
complications, at Rochester, in the last quarter of the tenth century, which 
required ‘negotiation’ in much the same way as the earlier and the later difficul- 
ties, involving recourse to existing forms of documentation, the fabrication of 
further documentation where evidence was lacking or might have seemed to 
be insufficient for the purposes in hand, and the production of royal diplomas 
and other records as part of the means by which a successful outcome was made 
secure. Domesday Book provides an authoritative record ofthe church endow- 
ment on the day, in January 1066, when King Edward was alive and dead;?6 but 


?! $1511 (Roch 35), with Anglo-Saxon Wills, ed. by Whitelock, pp. 26-29 (no. 11). 


?? $ 1456 (Roch 37), with Anglo-Saxon Charters, ed. by Robertson, pp. 140-43 (no. 69); 
S 1457 (Roch 36), with Anglo-Saxon Charters, ed. by Robertson, pp. 122-25 (no. 59); and 
S 1458 (Roch 34), with Anglo-Saxon Charters, ed. by Robertson, pp. 84-87 (no. 41). 

23 S 864 (Roch 30), dated 987; S 885 (Roch 31), dated 995; S 893 (Roch 32), dated 998; 
and S 926 with S 1562 (Roch 33), dated 1012. 

24 S 280 (Roch 19), dated 838, and S 671 (Roch 29), dated ‘955’; for S 331 (Roch 25), 
dated 862, see below, n. 70. 

?5 Charters of Rochester, ed. by Campbell, pp. xx-xxii; Barker, "Ihe Bromley Charters'; 
Flight, ‘Four Vernacular Texts: 


26 The record of Rochester’s estates includes manors at Fawkham, Bromley, Wouldham, 
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it is the charters from the Rochester archive which expose all of the complica- 
tions which lie behind that record, and which suggest how the church’s percep- 
tion of itself had taken shape across the previous three hundred years. 


The Background in the Third Quarter of the Tenth Century (950-75) 


While there is generally good material for eastern Kent, rather less is known 
of western Kent in the mid-tenth century. There is uncertainty, for example, in 
our understanding of episcopal succession at Rochester, even though we might 
expect to be able to keep track through a period for which evidence is relatively 
plentiful. Burgric, named in episcopal lists as bishop of Rochester between 
Cyneferth (d. 933-934) and Alfstan (acc. ?-964), attests as bishop from 934 
into the first year of the reign of King Eadred (946). These attestations are fol- 
lowed by a gap which extends from 946 to the end of the 950s, with uncertainty 
persisting thereafter until we reach the first certain attestations of /Elfstan, in 
964.7 It may be that Burgric was incapacitated, and that the responsibilities of 
his office were discharged on his behalf by someone who for some reason is not 
visible in the witness-lists; but in truth the position at Rochester in the late 940s 
and throughout the 950s remains a mystery." Against this background, the 
appointment of Ælfstan might have represented a new beginning. It has been 
said that ‘there is no evidence at all that monks were introduced at Rochester’, 
in the second half of the tenth century.” It is the case, however, that /Elfstan 
was in some sense a ‘brother’ of the Old Minster, Winchester.’ Nothing more 
is known of his background; but perhaps we may assume that he would have 


and Snodland; see Domesday Book, ed. by Morris, p. 1: Kent, 4. 1-16; see also Domesday Book, 
ed. by Williams and Martin, pp. 13-14. 

77 For the evidence of witness-lists in royal diplomas, see Keynes, An Atlas of Attestations 
in Anglo-Saxon Charters, also available online on the Kemble website, tables XLIV (Eadred), 
XLVIII (Eadwig), and LIV (Edgar); see also Keynes, ‘Archbishops and Bishops, pp. 544-45. 

28 For the possibility that there was no bishop of Rochester during this period, see Flight, 
‘Four Vernacular Texts’ p. 131. 

2? Smith "The Early Community of St Andrew at Rochester, p. 298; cf. Brett, "Ihe Church 
at Rochester’, p. 8. 

30 BL, MS Stowe 944, fols 17'-18*; Liber Vitae, ed. by Keynes, p. 87. It is possible that 
S 849 (KCD 640), by which ZEthelred granted a fishery at Ginanhecce, on the river Darent, to 
Bishop Æthelwold, might in some way reflect Bishop ZElfstan's origin. I owe this suggestion to 
Dr Giles Brown. 
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been sympathetic to the aims and objectives, and perhaps even the methods, of 
Æthelwold, bishop of Winchester (963-84). 

Three vernacular documents from the Rochester archive provide glimpses of 
English society in west Kent during the period 950-75. All three are undated, 
and defy any attempt to date them closely with any degree of confidence. The 
first is a record of the ‘last will’ of Brihtric and his wife Alfswith, as declared 
in a gathering on their property at Meopham (a few miles west of Rochester), 
in the presence of at least ten of their relations; /Elfstan, bishop of Rochester, 
is named at the end of the list, which suggests he was present in some other 
capacity.*! The ‘royal lord’ (who is given his heriot) and ‘the lady’ (who is given 
an armlet and a stallion, ‘for her advocacy that the will might stand, ‘[to fore- 
spr&ce bat se cwyde standan moste]’) would seem as a pair to represent King 
Edgar and Queen ZElfthryth, placing the will perhaps in the early 970s;* it is 
conceivable, however, that the reference is to the young King Æthelred, and his 
mother, in which case the will might be dated c. 980.” Brihtric and Alfswith 
make provision for St Andrew's, Rochester, for Christ Church, Canterbury, 
and for St Augustine's, Canterbury, and then for various members of their kin- 
dred, stipulating in most cases that the lands so bequeathed were to remain in 
their respective families (i.e. not given away). Most interesting and unusual, 
however, is the section involving their kinswoman Brihtwaru. It appears to 
affirm an arrangement made some time before, whereby three important estates 
(at Fawkham, Bromley, and Snodland, distributed across western Kent), now 
held by Brihtwaru, widow of Ælfric, would pass after her death to the church of 
Rochester, as if Brihtric and ZElfswith had in some way been made responsible 
for ensuring an intended outcome. The will ends with an appeal by Brihtric to 
his ‘dear lord" that he will not allow anyone to alter ‘our will, followed by fur- 
ther clauses which leave a strong impression of commitment to its terms. 


31 S 1511 (Roch 35): Anglo-Saxon Wills, ed. by Whitelock, pp. 26-29 (text and trans 
lation), and 128-32 (notes). For recent discussion of wills in general, see Tollerton, Wills and 
Will-Making, and Mumby, ‘Property Rights in Anglo-Saxon Wills. 

32 For Alfthryth, in this role, see Rabin, ‘Old English forespeca’, p. 248 n. 92 (with 
reference to S 1511 and S 1457), and ‘Female Advocacy and Royal Protection; pp. 273-81. 


33 For attestations of Alfthryth in Edgar’s reign, see Keynes, An Atlas of Attestations in 
Anglo-Saxon Charters, table XXXI; Alfthryth attests in the 980s and 990s as ‘queen’ or 'king's 
mother’ (Atlas of Attestations, table LIX). The will has been dated 973-987 (Anglo-Saxon 
Wills, ed. by Whitelock, p. 128, followed by Sawyer); 975-987 (Charters of Rochester, ed. by 
Campbell, p. xxv); 964-975 (Flight, ‘Four Vernacular Texts’ p. 127, during the period ‘when 
Snodland was linked with Bromley and Fawkham’); ?980-987 (The Electronic Sawyer). 
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The second vernacular document is a statement of the history of estates at 
Bromley and at Fawkham (which also refers to Snodland), apparently prepared 
as part of an attempt by the church of Rochester to recover possession of the 
estates after their appropriation in the disturbances precipitated by the death of 
King Edgar in 975.** We hear of a certain /Escwynn, who some time past had 
given the title-deeds of Snodland to Rochester, perhaps in earnest of an inten- 
tion that the land would pass to Rochester after her death. Presently certain 
priests removed the title-deeds from Rochester, and sold them to /Escwynn's 
son ZElfric, who might well have hoped to inherit the land for himself. The 
bishop demanded the title-deeds from Ælfric, evidently without success; and 
when Ælfric died, the bishop demanded them from Alfric’s widow. The widow 
is not named, but we know her, from the will of Brihtric and ZElfswith, as the 
Brihtwaru, widow of Ælfric, mentioned in connection with the same estates. 
When the matter went to litigation, the title-deeds for Snodland were returned 
to the bishop, and other estates held by Brihtwaru, at Bromley and at Fawkham 
(in which Rochester had a long-standing interest), were forfeited in punish- 
ment to the king. It emerges, however, that the widow made her peace with 
the bishop, and that after some negotiation (in an assembly at Gadshill, near 
Rochester) the bishop managed to acquire the title-deeds of Bromley and 
Fawkham for his church. The bishop then allowed Brihtwaru to enjoy her late 
husband's estates (not only Bromley and Fawkham, it seems, but also Snodland), 
on a (renewed) understanding that they would revert to the church. All of this 
took place before the death of King Edgar in 975; but the record goes on to 
recount the loss of the estates in the wake of the king's death, and it is apparent 
that it was not in fact drawn up until the early 980s, or some time thereafter? 

Understanding of the will of Brihtric and ZElfswith (S 1511), and of the 
account of the estates at Bromley and Fawkham (S 1457), depends on a judge- 
ment of their dating.’ The seemingly intrusive section in the will, on the rever- 
sion to Rochester of estates at Fawkham, Bromley, and Snodland, must be 
brought into a relationship of some kind with the account of the history of the 
same three estates; but it is not clear how. The account places two and perhaps all 


34 S 1457 (Roch 36): Anglo-Saxon Charters, ed. by Robertson, pp. 122-25 (text and 
translation) and 365-67 (notes). 

35 For the date of S 1457, see further below, pp. 333-34. 

36 The starting-point is the discussion in Anglo-Saxon Wills, ed. by Whitelock, pp. 128-29, 
and in Anglo-Saxon Charters, ed. by Robertson, p. 365; see also Wormald, “Charters, Laws and 
the Settlement of Disputes’ repr. pp. 299 and 311; Flight, ‘Four Vernacular Texts, p. 134, n. 22; 
and Tollerton, Wills and Will-Making, p. 163. 
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three of the estates in Brihtwaru’s hands (with reversion to Rochester), towards 
the end of Edgar’s reign, as a result of what had evidently been a complex (and 
costly) arrangement; but it also indicates that the agreement was undone in 
the immediate aftermath of Edgar’s death in July 975. The view taken here is 
that Brihtric and ZElfswith declared their will (S 1511) while the arrangement 
was still in force (before the death of King Edgar); that the Brihtric, kinsman 
of Brihtwaru, who prevailed on Brihtwaru to renege on her agreement with 
Rochester (S 1457), after Edgar’s death, was zor the Brihtric familiar to us as a 
co-testator (S 1511), but a second kinsman of hers called Brihtric, who is also 
named in the will;*” and that the document narrating the history of the estates 
(S 1457) formed part of Rochester's attempt(s) thereafter to recover the two 
of them (Bromley and Fawkham) which the church had bought from the king, 
treating whatever might have happened in 975 to Snodland as a different matter. 

The third document is a statement of the history of an estate at Wouldham, 
which probably originated in much the same way as the second, as part of an 
attempt by the church of Rochester to recover possession of the estate after its 
appropriation by another party. It introduces us to a different kindred, which 
flourished in the same period.” Athelberht, king of Kent (748-62), had given 
an estate at Wouldham, near Rochester, to the church of Rochester; but the 
church lost the land soon or some time thereafter. The land was bought from 
King Edmund (939-46) by Alfstan, son of Heahstan; though interestingly it 
was King Eadred (946-55) who is said to have ‘booked’ (gebocode) the land 
to him ‘as a perpetual inheritance' (oz ece yrfe), indicating that the diploma 
was not produced until some time after the payment had been made.? The 


37 In effect, the Brihtric who induced or forced his kinswoman Brihtwaru to renege 
on her agreement with the church was attempting unscrupulously to take advantage of the 
circumstances arising from Edgar’s death; if so, his namesake, the co-testator of S 1511, is left 
with an unblemished reputation. 


38 S 1458 (Roch 34): Anglo-Saxon Charters, ed. by Robertson, pp. 84-87 (text and 
translation) and 332-34 (notes). 


5? Ælfstan had made the payment to King Edmund, though the greater part of the money 
was known to have been provided by Alfstan’s son ZElfheah; the payment would appear to 
have been made shortly before the time of Edmund's death (26 May 946); and the diploma in 
respect of the transaction was issued in the name of King Eadred, dated 946, presumably soon 
after his own accession. The case illustrates the process which might lie behind the production 
ofa diploma in the mid-tenth century, immediately in advance of its use at a royal assembly; see 
Keynes, ‘Church Councils, pp. 61-68. Eadred’s diploma granting Wouldham to ZElfstan still 
existed in the early seventeenth century (above, n. 9); see also below, n. 80. On the variety of 
transactions (including purchase) that might be concealed behind the standard form of a royal 
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land passed from Alfstan to his son 7Elfheah, who leased it with three other 
estates to his brother Ælfric, on whose death it reverted to /Elfheah; where- 
upon ZElfheah leased it to his nephew Eadric, son of Ælfric, on whose death it 
reverted again to /Elfheah; whereupon ZElfheah leased it to Eadric's (unnamed) 
widow. At this point Ælfheah came to Archbishop Dunstan, at (Old) Shelve 
(in Lenham), Kent, and declared his will in the archbishop's presence. One 
copy of the will was given to Christ Church, one to Rochester, and one to the 
widow.” Subsequently, a certain Leofsunu married Eadric’s widow and seized 
possession of the estate, in defiance of Ælfheah’s will (by which it was evidently 
intended to pass to Rochester); but in an assembly held at ‘Earhith) in north- 
west Kent," Archbishop Dunstan swore an oath, and thus secured possession 
of Wouldham, for the church of Rochester, *with the title-deeds on the cross of 
Christ’ (‘mid bam bocan on Cristes rode’). The oath was accepted by Wulfsige 
the ‘shire-man’, on behalf of the king, and was given also by ‘a good thousand 
men’ (‘god [...] ten hundan mannan’); but, ominously, it is said to have been 
refused by Leofsunu. Interestingly, it seems that the outcome was promulgated 
outside Kent, in Sussex, Middlesex, and Essex, and also in the shires of Wessex. 
The narrative covers a period which seems to have extended from the mid-940s 
into the 970s, and perhaps onwards into the 980s; the assembly at ‘Earhith’ 
must have taken place before the death of Archbishop Dunstan in 988. The 
terms of the will were violated by Leofsunu perhaps in the mid-970s, or perhaps 
in the mid-980s; and the document itself could have been produced during 


diplomas, see Keynes, The Diplomas of King Æthelred, pp. 31-33, with pp. 107-08; and for a 
comprehensive survey and analysis of all such records of payments, among others, see Naismith, 
‘Payments for Land and Privilege’, with further references. 


40 The will of ZElfheah, son of Alfstan, evidently drawn up in the form of a tripartite 
chirograph, does not survive, and would appear not to have left any trace at Canterbury. The 
passage was badly misunderstood by whomsoever at Rochester translated the text into Latin 


(Roch 34b); see Anglo-Saxon Charters, ed. by Robertson, p. 333. 


^l *Earhith' is presumed to denote modern Erith, on the south bank of the river Thames; 
but it has been suggested that the reference may be to modern Crayford, four or five miles 
further south, on the main road (Watling St = A2) leading from London to Rochester and 
Canterbury; see Flight, ‘Four Vernacular Texts; p. 138 n. 30. 


#2 This striking account of the proceedings at ‘Earhith’ suggests that the charters (perhaps 
including some diplomas, and a copy of ZElfheah' will) were laid before a cross, and that first 
the archbishop, and then the many others present as witnesses (including ZElfstan, bishop of 
London, and Ælfstan, bishop of Rochester) took the oath, which was then formally accepted 
by the shire-reeve of Kent on behalf of the king, leaving Leofsunu down although seemingly 
not out. 
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those years, or perhaps soon after Dunstan’s death in 988, or perhaps not until 
the mid-990s.* 

Ihe uncertainties which surround the dating of undated vernacular docu- 
ments, and the identification of the men and women mentioned in them, make 
it difficult to use such material with confidence; and the problems are naturally 
compounded when undated vernacular documents are used in combination 
with each other. More generally, it must be admitted that the vernacular docu- 
ments from Rochester create the impression of a Kentish soap opera which has 
too many characters, too many details, and seemingly little to drive the narra- 
tive, and its multifarious sub-plots, apart from an insatiable lust for land. We 
see local kindreds going about their business, interacting with each other,“ 
interacting also with the church of Rochester, and solicitous (to some extent) 
for the souls of themselves and of their ancestors; but what more might we learn 
from them as a group? The documents have some bearing, in the first place, on 
secular administration in Kent during the third quarter of the tenth century (a 
matter which could not be addressed properly, of course, without close exami- 
nation of evidence from Canterbury and elsewhere).* Suffice it to say that we 
encounter the reeve Wulfstan of Dalham, who is seen operating in Kent on 
behalf of the king, and also a ‘shire-man’, Wulfsige the priest, who operated on 
the king’s behalf but in a different way.‘ Wulfstan of Dalham was a figure of 
particular importance, well known to the historical record from his involve- 
ment in the ejection of secular priests from Winchester in 964, and from his 


43 The date of S 1458 depends largely on one’s understanding of its nature. If it originated 
as a record of the oath-taking at ‘Earhith’ it would have been drawn up during the period 
964—988 (the date assigned to the text by Robertson and Campbell). If, however, it originated 
as testimony of Rochester’s entitlement to the estate, for the purposes of a lawsuit about 
Wouldham, it could have been drawn up during this period, or some years after Dunstan’s 
death. If it originated specifically in connection with the litigation leading to Bishop Godwine’s 
recovery of the estate in 995, it would have been drawn up at about that time, unless Godwine 
made use of existing documentation. See further below, p. 334. 


44 In the will of Brihtric and ZElfswith (S 1511), reference is made to a certain ZElfheah, 
son of ZElfstan, and his brother Ælfric, as witnesses in the 950s; the document relating to 
Wouldham (S 1458) refers to the brother Alfheah and Ælfric, sons of Ælfstan. 

^ For ealdormen in Edgar reign, see Keynes, An Atlas of Attestations in Anglo-Saxon 
Charters, table LVI, with Keynes, ‘Edgar, rex admirabilis, pp. 31-32 and 53-54. 

^6 S 1457 (Wulfstan of Dalham) and S 1458 (Wulfsige); see also Wormald, ‘Charters, 
Laws and the Settlement of Disputes, pp. 304-05. S 1456 (Roch 37), which relates to the 990s, 


features another Kentish 'shire-man; called Leofric. 
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appearances in other contexts." Wulfsige ‘the priest’ was perhaps a royal priest 
of some kind, as opposed to a priest from Canterbury or from Rochester, whose 
responsibilities were confined to the shire of Kent in particular. It would be as 
well, in the second place, to register what even this small sample of vernacular 
charters reveals about the documentary culture of the later tenth century. Men 
and women bequeathed their property in the presence of witnesses; but writ- 
ten records were made of the act in order to ensure that the provisions might 
be made known to others, and properly implemented. Title-deeds for estates 
might be entrusted by laymen into the safe-keeping of religious houses, as an 
earnest of good intentions; but they might also be stolen from the church, 
since so much depended on the ownership of the physical document, and then 
demanded back, with or without success. The outcome of litigation might be 
that title-deeds would be handed over by one party to another, or in the case 
of forfeiture by the guilty party to the king. None of this need occasion any 
surprise. The point is that Latin diplomas and vernacular charters were integral 
and complementary parts of processes of litigation which respected the evi- 
dence of the written word; and that within such a context some of the litigating 
parties might be expected to have resorted to nefarious practices, ranging from 
the theft of title-deeds from a church to the modification or fabrication of doc- 
uments in support of a desperate cause, or indeed in support of a good one.“ 
A third observation arises from the instances which these documents provide 
of the conflict of interests arising from the natural wishes of those of advancing 
years to ensure their well-being by making due provision for their souls, and 
from the expectations of others, notably their progeny or kin, to inherit or in 
some other way to acquire property for purposes of their own. One should note 
at the same time that the secular clergy had their feet in both worlds. It was 
priests who stole the title-deeds of Snodland from the bishop of Rochester, and 
sold them to Ælfric; in other words, or so one imagines, members of Bishop 
Alfstan’s own community whose connections and sympathies lay with the 
son of the woman who had given the title-deeds to the church. Strong feel- 
ings were bound to arise; nor was this the only instance of secular clergy acting 


a Wulfstan of Winchester, ed. by Lapidge and Winterbottom, p. 32, with Keynes, ‘Edgar, 
rex admirabilis, p. 35. 

48 Wormald, ‘Charters, Laws and the Settlement of Disputes’ pp. 302-03 and 309. See 
also Keynes, The Diplomas of King 4thelred, pp. 33-35; Keynes, ‘Church Councils; pp. 62-64; 
and Keynes, Diploma, Writ and Seal. 
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against a bishop of perhaps a different persuasion.” Taken together, the three 
observations amount to a rare glimpse of the commonplace; yet this knowledge 
of what it meant to be a neighbour of St Andrew, at Rochester, is in fact sec- 
ond only to our deeper understanding of what it meant to be a neighbour of 


St Athelthryth, at Ely.” 


Bishop Ælfstan and King Æthelred 


If the three vernacular documents from Rochester, discussed above, are taken 
together, they illustrate effectively some of the circumstances which lay behind 
the so-called ‘anti-monastic reaction’ precipitated by the death of King Edgar 
in 975, and associated with the reign of his son, Edward the Martyr?! The key 
or operative document is the one which in narrating the history of the estates 
at Bromley and Fawkham refers also to the history of the estate at Snodland 
(S 1457). The charters of Snodland are said to have been stolen by unnamed 
priests from the church of Rochester. At the risk of pressing the evidence too 
far, we may see here how a body of secular clergy felt towards a monastic bishop 
in their midst, fearing perhaps that he might do in western Kent what King 
Edgar and Bishop Æthelwold had done at Winchester, and elsewhere, through 
the agency of Wulfstan of Dalham. In this case, the priests appear to have 
taken action, on behalf of Ælfric (and his wife Brihtwaru), some years before 
the king’s death. After Ælfric’s death the matter went to litigation. His widow 
Brihtwaru’s estates at Fawkham and Bromley were forfeited to the king, and the 
title-deeds for Snodland were perforce returned to the bishop. At this point 
Alfstan, bishop of Rochester, was able to buy Fawkham and Bromley from the 
king, though he then granted a life interest in the estates (apparently includ- 
ing Snodland) to the widow; and to judge from their will (S 1511), Brihtric 
and Älfswith were guarantors of an agreement that the three estates would 
return to the church on her death. Thereafter, Brihtric and ZElfswith declared 
their own intentions to their extended family, in Bishop Alfstan’s presence, 


# For evidence of division of the bishops property and that of the community, see S 885 
(Roch 31), boundary-clause, with Flight, 'Four Vernacular Texts; p. 131 n. 17. 

30 Keynes, ‘Anglo-Saxon Ely, pp. 26-27; and Charters of Ely Abbey, ed. Keynes and 
Kennedy. A draft translation of the Libellus, forming an integral part of this project, is available 
on the Kemble website. 

u Keynes, ‘Edgar, rex admirabilis, pp. 51-56, with Keynes, “Ihe Cult of King Edward the 
Martyr’. 
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and at the same time affirmed the arrangement in respect of the estates which 
Brihtwaru held at Fawkham, Bromley and Snodland. If (as seems likely) the 
will was made in or shortly before 975, any disaffected kin would not have had 
long to wait. When the king died, a certain Brihtric, kinsman of Brihtwaru, 
prevailed upon Brihtwaru to agree that they should seize from the church 
the estates at Bromley and at Fawkham (perhaps also the estate at Snodland), 
in both (or all) of which she held a life interest. It could be that Brihtric of 
Meopham reneged on his role as guarantor, and turned against the church 
of Rochester in pursuit of his own self-interest; but it seems more likely (as 
noted above) that the grasping Brihtric who took advantage in this way ofthe 
upheavals precipitated by Edgar’s death, and contrived to undo what had been 
done in Edgar’s lifetime, was the second of the two Brihtrics who are known to 
have been kinsmen of Brihtwaru. Whatever the case, the statement made in the 
Rochester account, whilst obviously partisan, is quite remarkable: 


. under dam da gewatt se cing . Ongan da syddan Byrhtric dare wydewan meg . 
7 heo to dam genedde pat hy brucan dara landa on reaflace . gesohtan da dane eal- 
dorman Eadwine . 7 bet folc de wes Godes anspreca . 7 geneddan dane biscop be 
ealre his are agiftes dara boca . ne moste he beon para dreora nanes wyróe de eallum 
leodscipe gesealde wes on wedde . Tale . ne teames . ne ahnunga. 


In the meantime the king died. Then Brihtric, the widow's kinsman, took action 
and compelled her [to agree] that they should take violent possession of the estates. 
They applied then to Ealdormen Eadwine and the section of the public which was 
the adversary of God, and compelled the bishop [/Elfstan] to give up the title- 
deeds, under pain of losing all his property, nor could he obtain permission to 
offer any of the three [modes of proof], formally granted to the whole population, 
namely statement of his claim (tale), vouching to warranty (team) or declaration of 
his ownership (ahnunga). 


It is difficult to imagine how such an extraordinary situation could have 
arisen, presumably in the late summer of 975, or soon afterwards, unless there 
had been a serious breakdown in public order; and one can but wonder where 
Ealdorman Eadwine, who at the time of his death in 982 was described as 
ealdorman ‘of Sussex’, stood at this time in relation to other holders of high 
office in both the secular and the ecclesiastical orders. A similar if slightly less 
alarming picture emerges from the more extensive documentation relating to 
the estates of Ely abbey;?? but whatever the truth behind the choice of words 
and phrases in Rochester's account of the matter, Bishop Ælfstan might have 


52 Above, n. 50. 
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been hard pressed under such circumstances to protect the interests of his 
church.*? 

In the opening years of /Ethelred's reign, between 978 and 984 (certainly in 
982-84), Bishop Alfstan can be seen to have attested the king’s Latin diplo- 
mas, in other words to have attended royal assemblies; but during the course 
of 984 (although apparently not until after the death of Æthelwold, bishop of 
Winchester, on 1 August), he disappears from view, as if he had been excluded 
from assemblies or had chosen to absent himself from them.™ To judge from 
his attestations, Bishop ZElfstan resumed his attendance at royal assemblies in 
988. The evidence thus suggests that for a period of four years, from 984 to 988, 
there was personal enmity or a stand-off between the king and the bishop of 
Rochester. It was seemingly not the case that Alfstan had been locked up, or had 
gone into hiding; for it is precisely during this period that we find the bishop 
of Rochester on one occasion in the company of the abbot of Malmesbury, and 
Abbo, monk of Fleury (then based at Ramsey abbey), listening to Archbishop 
Dunstan relate an account of the martyrdom of St Edmund which he 
(Dunstan) had heard being told to King ZEthelstan by the king’s armour-bearer 
(armiger)? Further evidence of some form of disruption at Rochester is pro- 
vided by contemporary coinage. The moneyer Sidewine is known to have struck 
silver pennies of King ZEthelred's First Hand type, at Rochester, in the early 
980s, using dies presumed to have been supplied from London or Canterbury; 
but when the type changed from First Hand to Second Hand, in the mid-980s, 
he seems to have had difficulty in obtaining an obverse die of the new type, and 
resorted to altering an obverse die of the old type in order to produce coins 
with the required features of the new type.” One should also register the story 


55 For attestations of Bishop ZElfstan in charters of Edward the Martyr, for what they may 
be worth, see Keynes, An Atlas of Attestations in Anglo-Saxon Charters, table LVIII. 


54 Keynes, The Diplomas of King Ethelred, pp. 178-80, with Keynes, An Atlas of 
Attestations in Anglo-Saxon Charters, table LXa. 


55 Abbo of Fleury, Passio S. Eadmundi, ed. by Winterbottom, 'Dedicatory Letter 
to Archbishop Dunstan’, p. 67 (text); Corolla Sancti Eadmundi, ed. by Hervey, pp. 7-9 
(translation). Abbo is known to have been in England (at Ramsey) for two years, from a point 
in 985 to a point in 987, during which period he addressed three epistolary poems to Dunstan, 
as well as the Passio S. Eadmundi; for further details, see Mostert, The Political Theology of Abbo 
of Fleury, pp. 21-22 and 40-45. 

56 Dolley, ZEthelred's Rochester Ravaging. I am grateful to Dr Rory Naismith for 
informing me that the coins seen by Dolley in the 19605, in the collection of J. H. Brand, are 
currently deposited in the Fitzwilliam Museum, Cambridge, forming part of the collection of 
Dr Stuart Lyon. Sidewine was one of three moneyers known for Rochester in First Hand, but 
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told in Osbern’s Life of St Dunstan, developed by Eadmer, to the effect that on 
an occasion when he had been joined at Canterbury by Æthelwold, bishop of 
Winchester, and by the (unnamed) bishop of Rochester, Dunstan (in parting 
from them) predicted the imminent death of them both, as it soon tuned out 
correctly;?" which might be regarded as evidence of a kind for a connection 
between the two bishops.? It is also, of course, in the context of the apparent 
stand-off between the king and the bishop of Rochester, in 984-88, that we 
should read the statement in the Anglo-Saxon Chronicle to the effect that in 
986 King ZEthelred fordyde (‘ravaged’) the bishopric of Rochester.” The verb 
fordon has a range of meanings — to undo, destroy, ruin, abolish — so it is 
not clear precisely what Athelred did to the diocese.® It is striking, moreover, 
that in 987 the king granted an estate of ten sulungs at Bromley, in Kent, to his 
thegn ZEthelsige;?' and we learn from a diploma by which ZEthelred restored 
the estate to Rochester, some years later, that Æthelsige was among those said 
to have taken advantage of the king in his youth, and to have persuaded him to 


the only one of them also active in Second Hand; see Jonsson and van der Meer, 'Mints and 
Meyers; p. 96. 

37 Osbern, Vita S. Dunstani, ed. by Stubbs, pp. 115-16, ch. 38, and Eadmer, Vita S. 
Dunstani, ed. by Stubbs, pp. 215-16, ch. 36, with Eadmer of Canterbury, ed. by Turner and 
Muir, pp. 146-48, chs 60-61 (and discussion at p. 146, n. 139). For Osbern’s Vita S. Dunstani, 
see Rubenstein, “Ihe Life and Writings of Osbern of Canterbury”. 


58 One should resist the notion that Osbern's story provides scope for converting a single 
bishop Ælfstan into two, of whom the latter succeeded the former some time between 984 and 
988 (Memorials of Saint Dunstan, ed. by Stubbs, p. 115 n. 3; see also Flight, ‘Four Vernacular 
Texts, pp. 126 n. 10, and 144 n. 45). The cumulative evidence of tenth-, eleventh- and twelfth- 
century sets of episcopal lists (including the list in the Textus Roffensis) points towards a single 
bishop Alfstan; it is also the case that Bishop Godwine knew that he had succeeded a Bishop 
Alfstan who had been assiduous in trying to recover the property of his church (S 1456), 
perhaps in the more distant past. 

5? ASC C, D, and E, s. a. 986. C£. ASC, s. a. 676: Athelred of Mercia ravaged Kent and 
destroyed Rochester (Bede, HE, IV. 12). It is hard to imagine what Archbishop Dunstan, and 
other bishops, might have made of whatever was done at Rochester in the king's name in 986; 
on the face of it, Rochester would have been under the archbishop’s protection. See also Brett, 
‘Gundulf and the Cathedral Communities of Canterbury and Rochester’. 

6 For that view that the bishopric of Rochester was abolished (and the act soon rescinded), 
see Flight, ‘Four Vernacular Texts, p. 144 n. 45. 

61 $864 (Roch 30), using bounds in S 331, not S 671. The charter is preserved in its original 
single-sheet form, from the Rochester archive (image available on the ‘Kemble’ website); but it 
was not entered in the Textus Roffensis. 
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appropriate the land from the church.? Sulcard of Westminster (perhaps for- 
merly of Rochester), writing c. 1080, states that the dispute between the king 
and the bishop arose because the king had given some land which belonged to 
the church to one of his thegns, and because the bishop, not knowing of the 
gift, had ejected the thegn.“ The story of ZEthelred's ravaging of Rochester was 
taken further by Osbern of Canterbury, in the late eleventh century, and by 
William of Malmesbury, in the early twelfth, not least because it provided both 
authors with scope for developing the theme of St Dunstan's prophetic powers; 
though it is unlikely that this represented anything more than the usual pro- 
cesses of literary embellishment.“ 

Sooner (c. 980), one suspects, rather than later (c. 990), Bishop Alfstan began 
to institute legal proceedings in order to recover property which had formerly 
belonged to the church of Rochester. His successor Godwine is said to have 
found what are described as ‘the very documents’ (‘ba ylcan swutelunga’) which 
Alfstan had used when laying claim to the church’s property at Snodland;“ 
and one is prompted to ask what form they might have taken, and what else 
there might have been. The title-deeds of Snodland had been stolen from the 
church probably in the mid- or late 960s, or early 970s, and had been recovered, 
still in Edgar’s reign, by due process of law (S 1457); but it seems that the land 
had been lost thereafter, presumably in the aftermath of Edgar’s death in 975. 
It is not clear when Alfstan had made his own attempt, with the charters, to 
recover the property (and of course he might have tried more than once); but 
evidently he had done so without achieving the desired result. The vernacu- 
lar document describing the history of the estates at Bromley and Fawkham 
(S 1457) seems to be a statement of a claim (talu) submitted by Rochester in 
support of an attempt to recover this pair of estates (which had a different his- 
tory from Snodland). It was probably produced in the early 980s, at a time 


€ $893 (Roch 32), on which see further below, pp. 344-47. 

63 Scholz, ‘Sulcard of Westminster’, pp. 89-90. For Sulcard himself, see Harvey, 'Sulcard 
(fl. c. 1080)” For discussion, see Keynes, The Diplomas of King Athelred, pp. 178-80; and Brett, 
“Ihe Church at Rochester’, p. 6. 

64 Osbern, Vita S. Dunstani, ed. by Stubbs, p. 117, ch. 39; see also William of Malmesbury, 
Vita S. Dunstani, ed. by Winterbottom and Thomson, p. 274; and William of Malmesbury, 
Gesta regum Anglorum, ed. and trans. by Mynors, 1, 270, II. 165. 1; Keynes, “The Declining 
Reputation of King Athelred the Unready’, pp. 169-70. 

65 § 1456 (Roch 37), on which see further below, pp. 341-43; see also Flight, ‘Four 
Vernacular Texts, pp. 132-33, and Crick, ‘Script and Sense of the Past’ pp. 22-23. 


66 Fora summary of S 1457, see above, p. 324. 
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when the estates were still in the hands of the widow Brihtwaru and her grasp- 
ing kinsman Brihtric; though it might have continued to serve a useful purpose 
in the mid-990s, as evidence of a particular stage in a more extended exposition 
of the history of the estate.” The vernacular document describing the history 
of the estate at Wouldham (S 1458) shows that action had been taken in the 
period 964-988, probably in the 970s or 980s, to re-assert the terms of the will 
of Alfheah, son of Alfstan, not least (although perhaps not only) in respect 
of Rochester’s title to the land at Wouldham.® As we have seen, it tells how 
Archbishop Dunstan (in whose presence Alfheah had made his will in the first 
place) had proved possession of ‘the whole of Alfheah’s bequest’, with his oath 
and ‘with the title-deeds on the cross of Christ’. That should have been enough; 
but evidently the problem continued. The document itself was probably pro- 
duced in the years following Dunstan’s death, as evidence of the circumstances 
in which the estate had come into Rochester’s possession; in which case it may 
be that Bishop ZElfstan tried again to recover the property, c. 990, and failed 
again. Equally, the document could have been produced for Bishop Godwine’s 
purposes in the mid-990s, leading to a more satisfactory result. 

Bishop Alfstan may or may not have produced other documentation in 
connection with his efforts. A charter in the Rochester archive, still extant in its 
original single-sheet form, and also as copied into the Textus Roffensis, purports 
to record how King Edgar granted ten sulungs at Bromley to the church of 
Rochester in return for a payment of eighty mancuses of gold and six pounds of 
silver (and an additional payment of thirty mancuses of gold).® It is, in effect, 
a realization of Rochester story that once the bishop had managed, in a royal 
assembly at London, to recover the stolen title-deeds of Snodland, he managed 
soon afterwards, in a local assembly at Gadshill, to purchase the title-deeds of 


67 Among the bishops said to have witnessed the purchase in Edgar's reign are two not 
appointed until early in Athelred’s reign; and the reference to Ealdorman Eadwine may point 
to a date after (perhaps soon after) his death in 982. I take it to be part of a bid to recover the 
estate in the early 980s, which may or may not have been successful. Flight, "Four Vernacular 
Texts, pp. 127-29, assigns S 1457 to c. 998, in connection with the later restoration of Bromley; 
but S 1457 does not read like a statement made in the late 990s, when one might have expected 
more on the history of the estate in the mid-980s, as set out in the king’s act of restoration 
(S 893); see further below, pp. 344-47. 

68 Fora summary of S 1458, see above, pp. 325-27. 

© S 671 (Roch 29). For records of such payments, see Naismith, ‘Payments for Land and 
Privilege pp. 328 and 335. The payment said (in S 1457) to have been made in respect of 
Bromley and Fawkham should be compared with the payment said (in S 671) to have been 
made in respect of Bromley; see also the previous note. 
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Bromley and Fawkham, which had been forfeited to the king. Yet quite apart 
from its formulation, Edgar’s charter is dated ‘955’, gives the ‘ninth’ indic- 
tion (for 966), and has an impossible witness-list, with various inconsistencies 
and anachronisms, and in which the ealdormen are buried in the midst of the 
thegns. It is thus a fine example of the readiness of the church of Rochester, like 
many another church, to resort to the fabrication of documentary evidence in 
support of a cause, though it serves also as an example of the difficulty some 
had in getting it right. The boundary-clause is of particular interest. In the after- 
math of Edgar’s death the bishop of Rochester had been compelled to give up 
his title-deeds for Bromley and Fawkham (and perhaps also for Snodland). The 
church might thus have been without its seemingly ninth-century title-deed 
for Bromley;” in which case it may be significant that the survey of Bromley 
used for the (forged) charter of King Edgar was apparently produced afresh 
for the purpose.” The charter itself has the appearance externally of being a 
quality production, and could have been produced any time in the last quarter 
of the tenth century. Interestingly, a later endorsement (‘et est alia carta simi- 
lis huic’) indicates that there was another one like it — perhaps in respect of 
the land at Fawkham (and perhaps also a forgery). The Rochester archive also 
contains a charter purportedly of King Ecgberht, dated 838, granting land at 
Snodland and Holborough to Beormod, bishop of Rochester, which seems like 
the Bromley charter of ‘955’ to have been fabricated in the late tenth century, 
presumably as part of an attempt to recover the estate for the church.” Most 


70 $331 (Roch 25). For the view that this is a ninth-century original, see Brooks, The Early 
History of the Church of Canterbury, p. 361, identifying the scribe of S 327 (Roch 24), dated 860, 
and S 331, dated 862, as the scribe also responsible some years later for S 1276 (CantCC 98), 
dated 889; see also Flight, ‘Four Vernacular Texts’, p. 143 n. 43 (citing Brooks); Dumville, 
“English Square Miniscule Script, p. 158 n. 53; and Charters of Christ Church, Canterbury, ed. 
by Brooks and Kelly, pp. 823-25. C£. Charters of Rochester, ed. by Campbell, pp. xiv-xv (s. ix), 
xxiv (s. x.2) and 29 (x. x.2?). 


71 The survey in S 331 (Roch 25) lies behind the survey used for S 864 (Roch 30), 
representing the alienation of the estate in 987. The survey in S 671 (Roch 29) describes 
a slightly smaller area, and was used for a charter fabricated probably c. 990; this survey lies 
behind that used for S 893 (Roch 32), representing the restoration of the estate in 998. For 
further discussion, see Barker, ‘The Bromley Charters; and Flight, ‘Four Vernacular Texts’, 
pp. 143-47 (associating S 671 and S 1457 with the recovery of Bromley in the late 990s). 


7? $280 (Roch 19), extant in single-sheet form (image available on the ‘Kemble’ website). 
S 289 (Roch 20), preserved only as a copy entered in the Textus Roffensis, may have been produced 
in the same connection. See also Flight, ‘Four Vernacular Texts; pp. 141-43, connecting S 280 
and S 289 with renewed litigation of Bishop Godwine' time. 
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interestingly, the scribe who produced the Snodland charter of 838 (presum- 
ablya monk or priest of Rochester) has been identified as the scribe responsible 
for producing the vernacular account of the history of the land at Wouldham.” 
The two documents might have been produced at more or less the same time, 
say in the mid-990s, but it is also possible that they originated some years apart, 
in connection with different campaigns. 

The last quarter of the tenth century would appear to have been a particu- 
larly difficult period in the history of the church of Rochester, involving dis- 
sension, disruption, and the loss and attempted recovery of its land. If only 
to judge from a combination of undated vernacular documents, it seems that 
Bishop Alfstan had tried to recover at least some of the estates which had for- 
merly belonged to the church, perhaps in the late 970s/early 980s, and perhaps 
again in the late 980s/early 990s. It is hard, none the less, to establish what 
if anything he might have achieved. It may be that the estate at Bromley, lost 
in 975, had been recovered by 987, given that Athelred’s grant of the estate 
to his thegn ZEthelsige, in that year, was regarded in 998 as tantamount to its 
appropriation from the church. Other estates which had belonged to Rochester 
before 975, including Fawkham, Snodland, and Wouldham, might have been 
recovered in the later 970s, lost again in the mid-980s, and recovered again 
thereafter. Whatever the case, in /Elfstan we encounter someone who seems to 
have struggled hard to maintain his position perhaps against the odds: perhaps 
an associate of Bishop Æthelwold in the 960s; who had experienced the resent- 
ment of the secular clergy at Rochester already before King Edgar’s death, and 
who suffered mightily (or so it seems) in the so-called anti-monastic reaction; 
who tried, perhaps c. 980, to recover some of what he had lost; who fell out 
with the young King Athelred, after Ethelwold’s death in 984; whose church 
suffered grievously (again) in the following three or four years; who resumed 
his attendance at royal assemblies in 988; and who kept going thereafter until 
c. 995, when he is presumed to have died. The question might have been 
whether his successor would manage any better. 


73 The identification of the scribe of S 280 (Roch 19) as the scribe of S 1458 (Roch 34) was 
made by Crick, ‘Insular History?’ p. 541, with fuller discussion in Crick, ‘Script and Sense of 
the Past’, pp. 19 and 22-23, and figs 1, 6, and 7. 
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Bishop Godwine and King A:thelred 


The last attestation of /Elfstan, bishop of Rochester, is in a diploma of 994; the 
first attestation of his successor, Godwine, is in a diploma of 995.” Nothing 
is known for certain of Godwine’s background. An otherwise unidentified 
abbot called Godwine attended royal assemblies in the 970s and early 980s, 
and another is seen at assemblies in the period 997-1002.” Assuming the two 
series of attestations represent two different persons, the first of the two was 
conceivably the bishop, though the identification would be more compelling 
if the attestations reached from the 980s into the early 990s.” There was also 
a Godwine, priest and dean, apparently of the Old Minster, Winchester, who 
occurs in a list of members of the Old Minster in the late tenth century;” but 
the name is not uncommon and it would be hazardous to identify him with any 
confidence as the person appointed bishop of Rochester, c. 995. The possibility 
also exists that Godwine was drawn from a different background, perhaps from 
the secular clergy in the king’s service (who are largely invisible in Athelred’s 
reign). Whatever the case, Godwine was as active as /Elfstan had been, and 
soon set his mind to the recovery of estates which he knew to have belonged 
to his church. The difference is that Godwine seems to have succeeded where 
his predecessor would appear to have failed; and one should like to know why, 
not least because his success provided the context for the production of two 
exceptionally interesting royal diplomas, one issued in 995 and the other in 
998, which are of importance not only for our understanding of the history of 
the endowment of the church of Rochester but also for our perception of King 
ZEthelred himself.” 

Bishop Godwine seems at first to have focused his attention on the substan- 
tial estate at Wouldham, four miles up the river Medway from Rochester. The 
vernacular document which sets out the basis for Rochester’s interest in this 


74 Keynes, An Atlas of Attestations in Anglo-Saxon Charters, table LXa (p. 2), with Keynes, 
‘Archbishops and Bishops’ p. 545. 

2 Keynes, An Atlas of Attestations in Anglo-Saxon Charters, tables LV and LXI. 

76 See also Heads of Religious Houses, ed. by Knowles and others, p. 226; and the PASE 
online database (Godwine 23). The second series of attestations might belong to Godwine’s 
successor as bishop, also called Godwine. 

77 BL, MS Stowe 944, fol. 18°, with Liber Vitae, ed. by Keynes, p. 88. 

78 Keynes, The Diplomas of King A:thelred, pp. 95-104, 176-80 and 198-200; Keynes, 
'Re-Reading King ZEthelred the Unready’, pp. 89-96, and Keynes, ‘Church Councils; 
pp. 102-26, esp. 119-20, with further references. 
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property survives in its original form, written in a hand which could be dated 
any time in the last quarter of the tenth century.” Like the vernacular docu- 
ment relating to Bromley and Fawkham, the document concerning Wouldham 
would appear to have been produced, at Rochester, for use in legal proceed- 
ings, as a part of the church’s case for the recovery of the land. There were 
other documents at Rochester which pertained to Wouldham: among them 
the Latin diploma (now lost) by which King Eadred had booked the estate to 
Ælfstan, and whatever might lie behind the three vernacular notes copied into 
the Textus Roffensis, including one to the effect that Alfstan, father of Alfheah, 
had bought the land from King Edmund, oz ece yrfe, with one hundred and 
twenty mancuses of gold and thirty pounds." It may be that the church of 
Rochester had taken action to recover Wouldham before Dunstan’s death in 
988, or in the years following his death, and that the estate, if recovered, had 
been lost again. It is more likely, however, that the estate had remained for some 
time in the hands of those who had appropriated it before (perhaps in the 970s 
or 980s), that Bishop ZElfstan tried and failed to recover it, and that it was 
Bishop Godwine, soon after his accession to the see of Rochester in 994/995, 
who returned to the matter, perhaps with some additional documentation.*! 
Any lawsuit about the ownership of the estate at Wouldham, instigated in 
the mid-990s by the bishop of Rochester against Leofsunu or his heirs, would 
have been heard probably at a shire assembly, in the presence of a representative 
of the king, rather than at a royal assembly, in the presence of the great and the 
good of the land.? The outcome of the dispute would have been reported to 
the king, and the matter taken further forward from that point. The diploma, 
dated 995, by which King ZEthelred restored to the see of Rochester six sulungs 
at Wouldham, and one hide at Littlebrook, would itself have been the prod- 
uct of proceedings at a royal assembly, setting right what was now seen to be a 
wrong done to the church at least ten years before.? The diploma does not sur- 
vive in its original single-sheet form; but the text entered in the Texzus Roffensis 


7? S 1458 (Roch 34), summarized above, pp. 325-27. 

80 Above, nn. 9 and 39. The notes on Wouldham (Textus Roffensis, fol. 162), printed by 
Pelteret, "Two Old English Lists of Serfs, p. 493, otherwise comprised a list of serfs, and a record 
of an arrangement between ZEthelsige of Wouldham and Sigeweard, bishop of Rochester, made 
probably in the 1060s; see also Flight, ‘Four Vernacular Texts, p. 141. 

81 For the date of S 1458, see above, n. 43. 

82 See Kennedy, ‘Disputes about bocland, with discussion of S 1458 (Wouldham), S 1456 
(Snodland) and S 1457 (Bromley and Fawkham) at pp. 181-82 and 184. 


85 $885 (Roch 31). 
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is without question a faithful copy of an authentic original, and transports us 
to the heart of what was evidently an assembly of considerable significance in 
its own right. The diploma begins with a pictorial invocation, in the form of 
a chrismon (the combination of the Greek letters chi and rho, for Christos). 
The proem, expressing the pious sentiments which lay behind the making of 
the act recorded in the diploma, is a fine example of its kind. It is followed 
by the superscription and exposition, leading into the dispositive section. In 
accordance with the usual convention, the draftsman of the diploma switches 
for this part of the text from the third to the first person, so that the words are 
represented henceforth as those of /thelred, king of the English. The king is 
mindful of St Paul’s teaching to the Romans: that it is through God’s patience 
(patientia) that one is led to repentance (poenitentia).** He then alludes to 
what he had done from ignorance during his youth, explaining how by divine 
grace, as he grew older, he resolved to mend his ways.®° In the operative part of 
the dispositive section, /Ethelred states that at the request of Bishop Godwine 
he has restored the land at Wouldham and at Littlebrook to St Andrew, for 
the episcopal see of Rochester. The text continues in the king’s person with 
an emphatic form of words directed against anyone, of whatever station, who 
might presume to challenge the king’s diploma, whether by mindless daring 
or by the production of a spurious charter;* with the further stipulation that 
Bishop Godwine was to enjoy the lands during his lifetime, extended also to his 
successors at Rochester. There follow the usual forms of words granting immu- 
nity from worldly burdens, with the reservation of those pertaining to forms 
of military service, complemented by a sanction directed against anyone who 
should seek to contravene the diploma. The first of the two boundary-clauses 
pertains to the six sulungs at Wouldham (ending with a first-person reference 


84 Romans 2. 4. The Vulgate text has benignitas Dei (The Vulgate Bible, ed. by Kinney, 
p- 796); the draftsman gives patientia Dei (a common variant), which was better suited to his 
purpose. For discussion, see Roach, ‘Public Rites and Public Wrongs, pp. 194-95, and Roach, 
‘Penitential Discourse’, pp. 261-62 and 272-73. 


85 Eor the striking link between Athelred’s diploma for Abingdon abbey, dated 993 
(S 876), and the diploma for Rochester, dated 995 (S 885), involving an echo of a key passage 
in the preface to the Regularis Concordia (with reference to Bishop Æthelwold and King 
Edgar), see Keynes, 'Re-Reading King £thelred the Unready’, p. 91, n. 70, and Keynes, ‘Church 
Councils, pp. 110-11 and 119-20; see also Roach, ‘Penitential Discourse’, pp. 266-67. 

86 The incidence, import and intent of formulas directed against older or ‘false’ charters, 
as distinct from sanctions aimed at protecting the terms of a freshly produced diploma, requires 
further investigation; see Keynes, ‘Church Councils; pp. 103 n. 313, 112 n. 347, 117, and 119. 
The matter will be explored further in Keynes, Diploma, Writ and Seal. 


340 Simon Keynes 


to the men on the estate, perhaps taken over from an earlier title-deed); the 
second pertains to the land at Littlebrook.* The dating-clause gives the year 
as 995, and introduces the witness-list, which comprises the king, fourteen 
bishops, five ealdormen and seventeen thegns (but, for whatever reason, no 
abbots). Interestingly, we find at the head of the bishops that Ælfric is styled 
‘bishop-elect of the church of Canterbury’ and that Ealdulf is styled ‘bishop- 
elect of the church of York’, suggesting that both had only recently been elected 
to their respective offices: Ælfric, bishop of Ramsbury, to Canterbury in 
(belated) succession to Archbishop Sigeric (d. 28 October 994), and Ealdulf, 
bishop of Worcester, to York in (belated) succession to Archbishop Oswald 
(d. 29 February 992). In fact Ælfric is known to have been elected archbishop 
at Amesbury, in Wiltshire, on Easter Day (21 April) 995; it may be that Ealdulf 
was elected on the same occasion.®® This is also as it happens the first diploma 
attested by Godwine as bishop of Rochester. He too must have been newly 
appointed; though one might wonder when and by whom he had been conse- 
crated. Godwine’s position at the end of the list of bishops is evidently signifi- 
cant, as is the particular form of his subscription, which articulates the act using 
words (uoti compos optinui) which echo wording used in the diploma itself.” 
A modern historian reading King ZEthelred's diploma restoring land at 
Wouldham and Littlebrook to Bishop Godwine, for the see of Rochester, 
would be forgiven for wondering whether it might have represented the begin- 
ning (or perhaps a continuation) of a ‘special’ relationship. It is striking, per- 
haps, that Godwine should have been able to recover possession of the estate 
at Wouldham so soon after his elevation to the episcopal bench, and that he 
should have been accorded, so soon after that, a favour of the kind suggested by 
ZEthelred diploma of 995. The draftsman of the diploma made a point of relat- 
ing the literal meaning of the bishop’s given name (good-friend, or God-friend) 
to the particular quality of his deeds, in a way which was probably common- 
place; but the device stands out in a context such as this, adding a certain inti- 
macy to the text.” The point which counts, however, arises from appreciation 


87 For what the bounds might reveal about relations between the bishop and the clergy 
(hiwan), see Flight, ‘Four Vernacular Texts’ p. 131, n. 17. 

88 Keynes, The Diplomas of King A:thelred, p. 253, and Keynes, ‘Church Councils; p. 142. 

8? The form was used again a year later, in a diploma for the Old Minster, Winchester: see 
Keynes, The Diplomas of King Ethelred, p. 102, citing S 889 (KCD 1291), dated 996. 


?? The device used in S 885 (Roch 31) is used again, but to different effect, in S 886 
(Abing 126), issued not long afterwards in 995; it seems likely that both diplomas were 
produced by one and the same agency (Keynes, The Diplomas of King AEthelred, p. 102). 
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that the wrong here put right was one done some years earlier, when Leofsunu 
had been able to break the terms of the will of Alfheah, thereby holding in con- 
tempt (hierwan) the testimony of Archbishop Dunstan, in defiance also of the 
archbishop’s sacred oath. One imagines that Leofsunu, or one of his heirs, had 
managed in one way or another to consolidate his hold over the estate, and that 
this was now seen to have been a wicked deceit, prompting the inclusion here 
of the special formula directed against ‘false’ charters. The trouble had arisen 
from the conditions which had prevailed during the king’s youth, with the dis- 
ruption precipitated by the death of King Edgar in 975, and by the death of 
Bishop Æthelwold in 984. One imagines at the same time that the escalation of 
Viking raids, especially in the early 990s, concentrated the collective mind, giv- 
ing rise to the thought that the raids were a manifestation of divine displeasure. 
As it happened, the king attained greater maturity of judgment at much the 
same time, and under the influence of those around him began to take upon 
himself responsibility for things that had been done before in his name. He was 
repentant and duly penitent, in his capacity as king, not least because solemn 
diplomas, whose terms were protected by fearsome sanctions, had been vio- 
lated, and because oaths taken in the appropriate manner, with the support of 
many others, had been set aside. In the particular case of Wouldham, the matter 
itself had been put right probably at a local assembly, presumably at the king’s 
behest and on the basis of the evidence presented by the church of Rochester; 
the need remained, however, to make overt display of the king’s remorse, by 
issuing a diploma which would overwrite anything issued or fabricated in the 
past, and which could be given to the bishop at a royal assembly, with all due 
ceremony. 

Further evidence that the tide had changed is provided by yet another of 
the small group of vernacular documents in the Rochester archive. Unlike the 
history of the estates at Bromley and Fawkham, and the history of the estate at 
Wouldham, the document relating to Snodland, another mile or two upriver 
from Wouldham, is not a statement prepared in support of a claim made by 
the church.” It begins more formally, with a pictorial invocation in the form 
of a chrismon, followed by a declaration of a kind which shows that it rep- 


Among other instances of the same device, the chronicler Æthelweard styles himself ‘patricius 
consul Fabius questor Athelweard’ (Prologue) and ‘Fabius questor patricius ZEthelweard' (end 
of book IV), using Fabius as an honorific name, ‘patricius [...]. questor’ for ZEthel-weard, and 
consul as a title. 


?! S 1456 (Roch 37), preserved only in the Textus Roffensis. For recent discussion of this 
document, see Smith, Land and Book, pp. 76-79. 
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resents the outcome of a dispute. When he succeeded Alfstan as bishop of 
Rochester, ‘by the command of his royal lord King ZEthelred' (‘burh hæse his 
cynehlafordes Adelredes cynges’), Godwine had found in his cathedral (oz 
dam mynstre) the very documents with which his predecessor had tried to 
recover the estate at Snodland, evidently without success. Godwine instituted 
a suit, which soon came to the king’s notice. The king sent ‘a letter and his seal’ 
(‘geprit 7 his insegl’) to Archbishop Ælfric, instructing him, with the thegns of 
east Kent and west Kent, to resolve the matter.”” An assembly for the whole of 
Kent was duly convened at Canterbury, attended by the archbishop, the ‘shire- 
man’ Leofric, an unidentified abbot Ælfhun,” and the thegns of east Kent and 
west Kent (described collectively as ‘eal seo duguó' — ‘all the best men’). The 
draftsman of this document, formulating his statement at least twenty years 
after the troubles of the mid-970s, was not concerned to narrate any details of 
the case itself, and we are left wondering whether it was for this or for an earlier 
hearing that Rochester had produced the (patently spurious) diploma by which 
King Egberht had granted land at Snodland and Holborough to the church in 
838 (S 280). By now Snodland was in the hands of a certain Leofwine, son of 
Alfheah. It seems that he retained the stolen title-deeds, and had declared an 
intention to keep the estate in his family. The outcome was a compromise. It 
is taken for granted (in this document) that the estate was held by Leofwine 
on lease from the church; but while Leofwine was allowed a life interest in the 
estate, he gave an assurance that it would revert after his death to Rochester, 
and, most importantly, gave up the title-deeds. After a list of witnesses to the 
settlement, the vernacular record ends, unusually, with a form of words serving 
the same purpose as the sanction in a diploma, followed by the word ‘Amen’, 
perhaps reflecting a performative aspect of the proceedings at Canterbury, and 
perhaps indicating that those responsible for the making of such a record were 
moved to invest it with some of the solemnity of a diploma.?* One suspects that 
the direct intervention of King £thelred, perhaps represented at the assembly 


92 On the significance of the reference here to the king's writ and seal, see Keynes, 


Diploma, Writ and Seal. 


93 The abbot ZElfhun given prominence at the beginning of the document would seem 
to have the abbot of Milton, in Dorset, apparently attending a shire assembly in Kent as a 
representative of the king. The abbot of St Augustine s, Canterbury, at this time was Wulfric 
(Keynes, An Atlas of Attestations in Anglo-Saxon Charters, table LXI; Heads of Religious Houses, 
ed. by Knowles and others, p. 35), who is mentioned later in the document among those present 
at Canterbury. 


94 See Keynes, 'Church Councils, pp. 64-66. 
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by Abbot Alfhun, had been a critical factor in bringing about the swift set- 
tlement of a long standing dispute, and that the process had also been facili- 
tated in some way by the involvement of a recently appointed archbishop of 
Canterbury and a recently appointed bishop of Rochester. The settlement may 
have led to the production of another diploma for Bishop Godwine; but none 
survives, perhaps because none was issued. 

The church’s estates at Bromley and Fawkham, which had been acquired by 
Bishop Alfstan probably in the 960s, and lost after King Edgar's death in 975, 
lay some distance further west of Rochester, Wouldham, and Snodland. As we 
have seen, an undated vernacular document giving an account of the history of 
the estates had been drawn up at Rochester presumably in connection with an 
attempt to recover the land (S 1457); and it seems that a diploma of King Edgar 
had been fabricated at some time with a similar end in view (S 671). The doc- 
uments might have been produced for use by Bishop ZElfstan, in the late 970s 
or during the 980s; and it is possible that either or both of them continued to 
serve a useful purpose for Bishop Godwine, in the mid- or later 990s. Bromley 
and Fawkham are registered in Domesday Book among the estates held by the 
bishop of Rochester in 1066 and 1086; but only in the case of Bromley do we 
know more about the circumstances in which the land was recovered. In 987 
King ZEthelred had granted ten sulungs at Bromley to 7Ethelsige, his thegn.?é 
It is unlikely to be a coincidence that the date of the diploma falls within the 
period (984-88) when King ZEthelred and Bishop Ælfstan are known to have 
been at odds with each other, and one year after the king had ‘laid waste’ the 
diocese of Rochester (986).” The diploma might have represented the appro- 
priation from Rochester of an estate which had been recovered by the church 
in the late 970s or early 980s. It is perhaps more likely, however, that the land 
had never been recovered; that it had come one way or another into the king's 
hands, and had then been given to Athelsige; or that it had came to Athelsige 
in such a way that he felt a need to secure a new diploma from the king in respect 
of the estate. /Ethelsige himself was probably the person of the name who is vis- 
ible in the late 980s and early 990s, among the thegns who attest Athelred’s 


?5 For discussion of S 1457 and S 671, see above, pp. 324-25 and 333-36. 


?6 S 864 (Roch 30), extant in its original single-sheet form, and also as copied into 
Rochester's Liber Temporalium. For the place of this diploma in the context of other diplomas 
of the later 980s, see Keynes, The Diplomas of King A:thelred, pp. 89-90. 


?7 See above, pp. 331-33. 
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diplomas;” and his apparent ‘disappearance’ thereafter would accord with what 
we learn about him from the diploma, dated 998 (discussed below), by which 
the estate at Bromley was restored to Rochester. To judge from this diploma, 
ZEthelsige perpetrated various wrongful acts, culminating with the murder of a 
king’s reeve, whereupon he was duly deprived of his property. It would appear, 
therefore, that the estate at Bromley came back into the king’s hands by due 
process of law; at which point one imagines that Bishop Godwine moved fast 
in order to recover the estate for his church. 

The diploma by which King Athelred restored the land at Bromley to 
Bishop Godwine and the church of Rochester, issued from an assembly which 
convened over Easter (17 April) in 998, is preserved only as a copy entered in 
the Textus Roffensis.” Like the earlier diploma for Wouldham (995), it can be 
accepted without hesitation as an authentic record. The pictorial invocation (in 
the form of a chrismon) stands at the head of a long proem, in which the drafts- 
man reflects on matters appropriate to the Easter season. On assuming the 
king’s person for the superscription, he moves on to the business in hand. The 
king restores to Christ and to St Andrew, brother of St Peter, six sulungs of land 
at Bromley, together with the use of woodland belonging to it in the Weald.'^? 
He explains that in the time of his youth (iuuentus) he had appropriated the 
land from the church of the diocese of Rochester, ‘at the instigation of certain 
people’ and goes on to specify the role of a certain ZEthelsige. He explains fur- 
ther that Athelsige had killed the king’s faithful reeve, when defending against 
his intrusion; in consequence of which Athelsige was deprived of his office, 
and forfeited his property (to the king). The king adds that on reaching greater 
maturity, he has decided to make good what he had done as a child. So, he 
has thought again about what he had done wrongfully towards the church of 
Rochester, and now does penance with the contrition of a doleful heart (flebilis 
cordis contritione peniteo), and freely restores its own property to the church, 
hoping that the tears of his penitence would be received and the chains of his 
former ignorance loosed by Him who does not wish the death of a sinner. The 
king has ordered the charter to be written, and has given it by his own hand to 
his faithful Bishop Godwine, ‘at the assembly and in the presence of my leading 


men’ (‘in conuentu et praesentia optimatum meorum’), ordering that none of 


?* Keynes, The Diplomas of King Athelred, pp. 184-85, with Keynes, An Atlas of 
Attestations in Anglo-Saxon Charters, table LXIII/1-2. 


?9 S 893 (Roch 32). 
100 Above, n.71. 
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his successors as king of the English, or anyone else of whatever station, is to 
encroach on the land, which is always to belong to the see of Rochester. There 
follows the immunity clause, qualified as usual by a pendant clause reserving 
the three forms of military service. A short sanction is itself followed by the 
boundary-clause, drawn from an earlier diploma for Bromley (though the land 
is now assessed at six rather than ten sulungs).'°! In the dating clause, the drafts- 
man refers explicitly to the Easter season (including the uerus agnus), stating 
(still in the person of the king) that the charter was written and then conveyed 
me donante into the hand of Bishop Godwine, for the church of St Andrew. 
The witness-list comprises bishops (not including Godwine himself), athelings, 
abbots, ealdormen, and thegns. The short form of words which follows the 
witness-list — ‘All of us leading men give our consent’ (“Nos omnes optimates 
consensimus’) — is likely to represent a collective declaration which formed 
part of the ceremony of conveyance; it was conceivably added to the diploma 
after the ceremony itself. 

This is without question one of the most interesting of the surviving diplo- 
mas of King ZEthelred the Unready. It awaits a close analysis of its text, from 
a literary as well as from a diplomatic point of view, both in its own right and 
in relation to other diplomas of the same period. It must suffice to say here 
that it shares features with King ZEthelred's earlier diploma for Godwine, sug- 
gestive of a relationship between the two;'” but, like the earlier diploma, it 
also displays features which link it to diplomas from other religious houses.’ 


101 Eor the bounds of Bromley, see above, n. 71. One imagines that Bishop Godwine 
provided some information in advance of the assembly at which the diploma was produced. 


102 The proem in $ 885 contains echoes of Boethius, De consolatio philosophiae, and the 
proem in $ 893 contains phrases from the Maundy Thursday mass (appropriate, of course, 
for a diploma produced at Easter). The proems are also comparable with each other, sharing 
allusions to suffrages of saints (an especially appropriate theme in the 990s); more mundanely, a 
form of words in S 893, relating to the beneficiary’s successors as bishop of Rochester, echoes an 
analogous passage in S 885 (Keynes, The Diplomas of King ZEtbelred, pp. 121-22). I am grateful 


to my colleague Dr Rosalind Love for her guidance in all such matters. 


103 For links between S 885 and contemporary diplomas from other houses, see Keynes, 
The Diplomas of King Æthelred, pp. 102-03. In S 893 the draftsman’s reference to Godwine 
as ‘friendly to me with complete devotion’ (‘michi toto deuotione fideli’) may be compared 
with the references to Wulfgar, abbot of Abingdon, in S 876 (Abing 124), dated 993 (‘michi 
humillima deuotione subiecti’), and in S 937 (Abing 129), undated (?999) (‘tota mihi deuotione 
benigni"). The collective declaration by the witnesses, seen in S 893, echoes the same device in 
S 889 (KCD 1291), dated 996: see Keynes, The Diplomas of King Æthelred, p. 103, and Keynes, 
‘Church Councils, pp. 65 n. 201 (with further references), and 119. 
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Yet clearly it is the content of the diploma which commands attention. The 
story of King £thelred’s wrongdoing in the 980s, leading to the remorse which 
he displayed in the 990s, was a narrative devised in the circle of those close 
to the king, and is now represented by four royal diplomas (closely related to 
each other, though deeply embedded in the diplomatic practices and usages 
of the late tenth century). The first is King Athelred’s diploma for Abbot 
Wulfgar and Abingdon abbey, arising from deliberations at an assembly con- 
vened at Winchester for Pentecost in early June 993, and issued at a smaller 
gathering held at Gillingham in mid-July (S 876). The second, discussed above, 
is the king’s first diploma for Bishop Godwine and the church of Rochester, 
issued from an assembly convened probably at Amesbury over the Easter sea- 
son in 995 (S 885). The third is the king’s diploma for Alfheah, bishop of 
Winchester, arising from preliminary deliberations at Calne over Easter in late 
March 997, and issued at an assembly convened at Wantage in early or mid- 
April (S 891). The fourth, as we have just seen, is the king’s second diploma for 
Bishop Godwine and the church of Rochester, issued at a royal assembly held 
over the Easter season in 998 (S 893). Since we cannot expect all such diplo- 
mas to have survived, we must imagine that there were others; but on the face 
of it, after five years, the diploma for Bishop Godwine issued in 998 brings a 
remarkable series of diplomas to its close (if only, perhaps, to make way for a 
new strategy). One has to ask under what circumstances ZEthelred was moved, 
in the 990s, to make what was in effect such formal and public display of the 
remorse which he felt for all the wrongdoing of the 980s. The response must be 
that the programme formed part of a collective strategy, conceived within the 
circle of those in constant or regular attendance on the king (doubtless includ- 
ing several holders of high ecclesiastical and secular office), and implemented 
as an integral part of the cycle of royal assemblies.” At the heart of the matter, 
it seems, was the admission of a certain disregard in the 980s for the ancient 
and more recently won privileges or entitlements of religious houses, which was 
tantamount to contempt for the solemn terms in which their diplomas were 
cast, and which in some if not all cases might also have involved the production 
of ‘new’ or ‘false’ charters. There was seen to be a pressing need for the king, in 


104 Keynes, The Diplomas of King A:thelred, pp. 101-03, 118, and 198-200; Keynes, 'Re- 
Reading King ZEthelred the Unready’, pp. 89-96; and Keynes, ‘Church Councils, pp. 106-20, 
esp. 107, nn. 329-32 (citing articles by Stafford, Insley, Cubitt, and Roach). 

105 For those most likely to have been involved, see Keynes, ‘Church Councils, pp. 121-24, 
and entries in Wiley-Blackwell Encyclopaedia, pp. 436 (Archbishop Sigeric), 9 (Archbishop 
Ælfric) and 7-8 (Archbishop ZElfheah). 
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the context of a royal assembly, to make due amends in the appropriate manner, 
and for the earlier wrongs to be set right by the production of new diplomas, 
with all due ceremony and ritual. In each case the production of such a diploma 
must have been occasioned by a particular combination of circumstances; yet 
what holds the surviving examples together, and renders them so important for 
our wider understanding of /Ethelred's reign, is that as a group they transcend 
the particular and become part of a collective response to the prevailing troubles 
of the day. The process was not one of ritual or public humiliation for the king, 
confessing his crimes; rather, the king would have been seen by all to be taking 
remorse and penitence upon himself, in a royal assembly, and in this way to be 
making amends for the good of all. 

Returning to King Athelred’s second diploma for Bishop Godwine, it is 
likely that the case against Ethelsige had been heard in the mid-990s, leading 
directly to the forfeiture of Bromley to the king. Circumstances had combined 
again to create the need and indeed to provide an opportunity for another care- 
fully staged display of remorse for earlier wrongdoing, within the context of a 
royal assembly. One should not perhaps forget that in 997 the Danish merce- 
nary force from its base on the Isle of Wight had reactivated itself as a hostile 
army, mounting a raid in the south-west. Feelings like those occasioned in the 
earlier 990s must have been running high, as the king and those around him 
searched for every kind of response to the continuing threat against the king- 
dom. All were accustomed to the procedure, yet moved no doubt by the solem- 
nity of each occasion on which it had to be performed. Hence, perhaps, the 
enhanced awareness of the event itself, leading to the preparation of a diploma 
with an unusual emphasis on the season, on the ceremonial, and on the need to 
show a way back to the path of righteous kingship and righteous behaviour in 


every respect. 


A Bridge over the River Medway 


In 999 the here, or hostile army, came from its base on the Isle of Wight around 
east Kent, past the harbour at Sandwich, into the Thames estuary, and then 
turned up the river Medway to Rochester. In the words of a chronicler: 


106 Keynes, The Diplomas of King Æthelred, pp. 101-04 and 130-31, with Keynes, ‘Church 
Councils, pp. 119 and 130-31; see also Roach, ‘Public Rites and Public Wrongs’, pp. 196-98, 
and Roach, ‘Penitential Discourse’ pp. 262-63. 
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And the Kentish levy came against them there, and they then joined battle stoutly; 
but, alas! they too soon turned and fled, and the Danes had control of the field. 
And they then seized horses and rode wherever they pleased, and destroyed and 
ravaged almost all west Kent. 


As we learn from his treatment of raids in Hampshire two years later, we are 
dependent here on a chronicler who could turn a local skirmish into scorched 
earth; so we have to reserve judgment about the reality in 999. There could 
be no doubt, however, about the severity of the invasions which followed, 
in 1006-07 and 1009-12.'% In the later tenth and early eleventh centuries, 
Viking fleets seemed always to arrive at Sandwich, the harbour on the mainland 
opposite the south-eastern extremity of the Isle of Thanet; and from there they 
might, if so inclined, progress up through the Wantsum Channel, past the fort 
at Reculver, and so westward into the Thames estuary, whether heading inland 
up the Medway, which of course would take them at once to Rochester, or head- 
ing further west up the Thames, towards London. In other words, Rochester 
was in a seriously exposed position, and must have suffered (with other Kentish 
houses) whenever Kent was ravaged during these years. One can only imagine 
what impact the Viking raids had at Rochester in the early eleventh century, 
and ask on whom the burden of defence might have fallen. The configuration 
of the ealdordoms in the late 990s is seemingly well represented by a diploma 
of 997, in which styles are accorded to all of the ealdormen known to have 
been in office at this time.” Kent is among the parts of /Ethelred's kingdom 
which are not covered. No doubt a significant role in the administration and 
defence of the south-east was played by the archbishop of Canterbury (and his 
men), in east Kent, and by the bishop of Rochester (and his men), in west Kent, 
though one left wondering who, in addition to the shire reeves, might have 
been responsible for mobilizing and leading the levies. 

One should remark in this connection on the singular importance of the 
bridge across the Medway, at Rochester, which must to some extent have been 
compromised when the Viking force from the Isle of Wight turned up the 
Medway in 999, routed the Kentish levy at Rochester, and then ravaged almost 


107 Keynes, ‘Re-Reading King Æthelred the Unready; p. 79. 

108 Eor these raids, within the context of others, see Keynes, ‘An Abbot, an Archbishop, 
and the Viking Raids, and Keynes, 'Re-Reading King ZEthelred the Unready’ pp. 80-81. See 
also Powell, “Viking Invasions’ for significant further evidence. 

19 S 891 (KCD 698), on which see Keynes, An Atlas of Attestations in Anglo-Saxon 
Charters, table LXII, and Keynes, ‘Church Councils, pp. 115-18. 
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all of west Kent. The history of Rochester bridge from its origins in the Roman 
period, through the Anglo-Saxon centuries, and into the Middle Ages, has of 
course been studied and reconstructed by Nicholas Brooks.!? The key docu- 
mentary evidence is the vernacular document, preserved in the Textus Roffensis, 
which sets out the arrangements for the maintenance and repair of each of its 
nine piers: who (king, archbishop, bishop, or others) was responsible in some 
sense for which pier, and from which estates the required services would be 
drawn.''! Although various attempts have been made to assign the text to the 
late tenth century, in relation to the histories of the estates mentioned, it is not 
possible (for the reasons set out by Professor Brooks) to date the transmitted 
text except on linguistic grounds, on which basis he assigns it to the eleventh 
century. It may be that if the bridge had been compromised or destroyed in 999, 
it would have fallen to the king, the archbishop and the bishop to take joint 
responsibility for the necessary repairs; some of the work must have devolved 
also on those owing services of the kind which were common to all in respect of 
their holdings of land.'? Whatever the case, Bishop Godwine would have had 
his part to play when a ‘great fleet’ arrived at Sandwich in July 1006, and again 
when the force known as “Thorkell’s army’ arrived at Sandwich in early August 
1009. On this second occasion (in 1009), the Vikings immediately turned 
their course to Canterbury, whereupon the people of east Kent made peace 
with them; and from there the Vikings made their way presumably back to 
Sandwich, sailed around eastern Kent to the south coast, and then west along 
the coast until they reached the Isle of Wight. After autumn on the rampage, 
the Vikings left the Isle of Wight, and in November came back round Kent, 
and took up their winter quarters on one side or other of the Thames estu- 
ary (Greenwich?); according to the chronicler, they ‘lived off Essex and off the 
shires which were nearest, on both sides of the Thames, and often they attacked 
the borough of London’. In September 1011, Thorkell's army was again at 
Canterbury, where they besieged the borough, got inside by the archdeacon’s 


110 Brooks, Rochester Bridge, and Brooks, ‘Rochester, AD 400-1066), pp. 16-17. 


11 Textus Roffensis, fols 164°-67': Anglo-Saxon Charters, ed. by Robertson, pp. 106-69 
and 351-55 (no. 52). For discussion, see Brooks, ‘Rochester Bridge’ esp. pp. 231-36. Of the 
estates mentioned above, only a few are mentioned in this document: Fawkham (3rd pier, 
assigned to the bishop), Wouldham (4th pier, assigned to the king), and Snodland (9th pier, 
assigned to the archbishop); on which see Brooks, ‘Rochester Bridge’, p. 234, nn. 42-43. 


112 The unusually expressive formulas used for the burdens of military service, bridge- 
work and fortress-work in S 869 (WinchNM 30) and S 874 (KCD 673), cited in Keynes, The 
Diplomas of King Æthelred, p. 94, reflect the realities of the late tenth century. 
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Figure 9. Textus Roffensis, fol. 15%. King Athelred’s grant to Bishop Godwine (S 926) in 
Textus Roffensis (Strood, Medway Archive and Local Studies Centre, MS DRc/RI, fol. 159"). 
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treachery, took many captives, let Alfmer, abbot of St Augustine’s, escape, and 
then ransacked everything. Archbishop A:lfheah was among the captives, and 
was later taken away from Canterbury back to the ships at Greenwich, where 
soon afterwards (19 April 1012) he was put to death. 


King Æthelreds Diploma for Bishop Godwine (1012) 


Godwine, bishop of Rochester, was among those taken captive at Canterbury. 
We know nothing of his treatment, but we do know that he was able to recover 
his freedom and to return to the cares of his office. That is to say, Godwine is 
known to have attended at least one royal assembly in 1012, for he is included 
among the witnesses to two royal diplomas issued in that year: one in favour 
of himself, and the other granting land probably in Staffordshire to a cer- 
tain Theodulf, the king’s man.’ The diploma in favour of Bishop Godwine is 
another stylish composition, though one which in other respects stands apart 
from the diplomas he had received from the king in 995 and 998." 

The original does not survive, but it was preserved at Rochester in the early 
twelfth century and the text was copied into the Texrus Roffensis. The picto- 
rial invocation, carefully reproduced in the cartulary, is highly distinctive. The 
standard form of chrismon was enhanced in this instance by the inclusion of the 
Roman letter A in the eye of the rho, to give the unmistakable reading ‘PAX’. 
It is not likely to be a coincidence that almost exactly the same trick had been 
employed in a charter by which the king granted land in Derbyshire to one 
of his thegns, issued the year before, in 1011, and preserved in a cartulary of 
Burton Abbey:!'6 In this case the A is joined to the side of the rho, not placed 
in its eye, though still playing with the Greek letters to give the reading ‘PAX’. 
Chrismons and crosses occur in variant forms, and with various additions; 
but here the intention can hardly have been anything other, in 1011, than to 
invoke ‘peace’, perhaps specifically the ‘peace of Christ’, and, in 1012, to do the 


113 S 926 (Roch 33). 


114 S 929 (Bur 36), Charters of Burton Abbey, ed. by Sawyer. A bishop Godwine is listed in 
second place, after Archbishop Wulfstan; another is listed in eleventh place. The former could 
be the bishop of Rochester, accorded high status as a representative of the Kentish church in the 
enforced absence of Archbishop Alfheah; but it could also be the bishop of Lichfield, accorded 
high status in a charter concerning land in his own diocese. 


115 $926 (Roch 33). 
116 $923 (Bur 33). 
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same again, or perhaps to celebrate a peace which had just been won." The 
proem invokes the teaching of St Paul on power as ordained of God, a theme 
evidently considered to be well suited to the matter in hand. In the superscrip- 
tion, ZEthelred, styled ‘king of the nations of the whole people of Britain), gives 
fifteen hides ‘in the uilla at Stanton and at Hilton’ with all their appurtenances, 
to Godwine, ‘bishop of the diocese of Rochester’ and after him to any heir 
of his choice, conditional upon intercession for the king’s well-being. In an 
extended narrative section (probably composed afresh, in Latin, from memory 
of the events themselves, which had taken place ten years before), the drafts- 
man reports that the land had belonged to a widowed woman (matrona) called 
ZEthelfled, who had forfeited her property for helping her brother, Ealdorman 
Leofsige, after he had been exiled. We are told that Leofsige had been raised by 
the king from the rank of a thegn (satraps) to the summit of higher office, as 
an ealdorman (c. 994); some years later (1002) Leofsige had murdered Æfic, 
a reeve for whom the king had high regard, ‘in his own home’; whereupon the 
king consulted the wise men of his kingdom; and it was decided that Leofsige 
should be exiled, and that anyone helping him should forfeit their property. 
ZEthelfled ignored the decision, and tried in every way to help her brother; for 
which reason she forfeited her property.!!® The two adjoining estates given by 
the king to Godwine in 1012 had thus formerly belonged to Æthelflæd, though 
it is not clear whether she had forfeited them to the king in 1002, or on some 
later occasion in the ten-year period from 1002 to 1012. The diploma contin- 
ues with its immunity clause and reservation clause. There follows an unusual 
form of words, addressed (in the second person) to those witnessing the grant, 
asking that they should give assent; and this leads to the sanction, directed 
against older charters, and warning that the names of anyone seeking to mod- 
ify the grant will be obliterated from the Book of Life. The dating clause, for 
1012, is followed by the witness-list. The king’s attestation is unusual (in such 
a context) for its reference to the Virgin Mary, and for its further reference to 
Bishop Godwine. It is followed by the attestation of Queen Ælfgifu (Emma of 


H7 Keynes, An Interpretation of the Pacx, Pax and Paxs Pennies’, p. 169 (with illustration); 
Keynes, The Diplomas of King Æthelred, pp. 114-15; Keynes, ‘An Abbot, an Archbishop, 
and the Viking Raids’; Keynes and Naismith, "Ihe Agnus Dei Pennies of King ZEthelred the 
Unready; p. 186. 


11$ Lor this narrative section, see Stenton, The Latin Charters of the Anglo-Saxon Period, 
pp. 79-80; an account of Ealdorman Leofsige’s role in negotiating a truce with the Danes, and 
his killing of the king’s high-reeve, fic, is given in the Anglo-Saxon Chronicle, MSS CDE, 
for 1002. 


KING ZETHELRED THE UNREADY AND THE CHURCH OF ROCHESTER 353 


Normandy). The absence of /Elfheah, archbishop of Canterbury, arises from 
his capture in September 1011 and his death in April 1012; so it is Archbishop 
Wulfstan who takes the lead, ‘with our fellow bishops, and the king’s sons, and 
the abbots, ealdormen, and thegns whose names are given below. Among the 
thegns, the name “Thurkytel’ might represent Thorkell the Tall, now in the 
king’s service, in which case it would follow that the assembly at which the 
diploma was issued took place after the dispersal of Thorkell’s army; but it seems 
unlikely that such a man, in such a position, would be represented as a thegn, 
and it is perhaps more likely that this Thurkytel was just another of the king’s 
‘Scandinavian’ thegns.'? It would appear, finally, that when the diploma was 
issued, in 1012, the bounds for the land at ‘Stanton’ were not available; for in a 
cartulary of this quality, the fact that the boundary-clause was copied not as an 
integral part of the text, but directly after the witness-list, suggests strongly that 
it had been added as an afterthought on the dorse of the original single sheet.'”° 

The estate given by King ZEthelred to Bishop Godwine, comprising fifteen 
hides at ‘Stanton’ (Fen Stanton) and Hilton, in Huntingdonshire, straddles 
the Roman road between the shire towns of Huntingdon and Cambridge. The 
estate is unlikely to have been of much use to Rochester, and indeed had no fur- 
ther recorded connection with the church (beyond the inclusion of the charter 
in the Textus Roffensis and the Liber Temporalium)." It should be emphasized, 
therefore, that in contrast to the two earlier diplomas secured from the king 
by the bishop in 995 and 998, the grant of Stanton and Hilton was made not 
to Godwine and his successors as bishops of Rochester, but to Godwine him- 
self, as if in a personal capacity. It was evidently a place of some significance, 
and might indeed be said to lie at the heart of the road system connecting all 
parts of the kingdom. It is possible that Godwine was given the land, when it 
happened to become available, because it would have been useful to him, as a 
bishop, when travelling through midland England on his way to other parts; or 


119 Tn the Textus Roffensis, the name is added in the margin, although perhaps only because 
it was at first omitted accidentally by the copyist. For Scandinavian thegns in ZEthelred's 
charters, see Keynes, The Diplomas of King Æthelred, pp. 161-62, citing S 911 (KCD 714) and 
S 922 (Bur 32). 


120 Eor the problems sometimes presented by boundary-clauses, see Keynes, 'Church 
Councils, pp. 163-64. 


1?! The estate was held in 1066 by a certain Ulf, assessed at thirteen hides, with land for 
eighteen ploughs; it was held in 1086 by Gilbert of Ghent. For its later history, see the entry 
for Fen Stanton in VCH: Huntingdonshire, 1, which reveals that the two places (Stanton and 
Hilton) continued thereafter to be regarded as one (Stanton cum Hilton). 
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Figure 10. Textus Roffensis, fol. 111". Godwine I and Godwine II in the Textus Roffensis list of 
Rochester bishops (Strood, Medway Archive and Local Studies Centre, MS DRc/RI, fol. 111"). 
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it is possible that it was given to him for his personal use. The matter requires 
further investigation, in the light of deeper understanding of the locality;!? but 
it may be that Godwine latterly moved away from Rochester, in circumstances 
of which nothing is known. 

As it happens, a single bishop Godwine attests a diploma issued from 
an assembly in 1013;'” but one cannot tell whether this was the bishop of 
Rochester or his namesake at Lichfield. A bishop Godwine would appear to 
have been in office at Rochester early in the reign of Cnut (c. 1018);?* and 
there are further attestations of a bishop (or bishops) called Godwine in diplo- 
mas from the early years of Cnut’s reign, between 1018 and 1023.'” Some of 
the attestations might represent the bishop of Rochester, and some the bishop 
of Lichfield; or the fact that two bishops Godwine never occur in the same 
charter might be taken to suggest that in fact only one was active during these 
years. Matters are complicated by the fact that at Rochester two bishops called 
Godwine are known (from episcopal lists) to have held office in succession; 
but it is not clear when the first was succeeded by the second, or whether there 
might have been an extended vacancy between the two. 

There are no attestations which can be assigned to a Godwine of Rochester 
for the next twenty years, until the second of the two becomes clearly visible 
after the accession of Edward the Confessor in 1042." The evidence could 
be read in several ways, each involving some element of speculation or wish- 
ful thought; and since so much remains hidden from view, it is hard to decide 
between them. 

King ZEthelred's grant of Stanton and Hilton to Bishop Godwine, in 1012, 
is the latest of the pre- Conquest documents entered in the Textus Roffensis. The 
next (copied after a blank space) was the document about Rochester bridge, fol- 
lowed after another space by the sequence of post- Conquest documents." We 


122 Derceval, ‘Remarks on an Unpublished Portion’. See also Reynolds, Anglo-Saxon 
Deviant Burial Customs, pp. 208, 222-23, and 272. 


123 S 931b (Barking); a text of the diploma is available on the ‘Kemble’ website. 

124 $ 985 (CantCC 145). For the two bishops Godwine in Canterbury contexts, see 
Charters of Christ Church, Canterbury, ed. by Brooks and Kelly, p. 1243, where the Godwine of 
S 985 (CantCC 145) is regarded as Godwine II. 

125 Keynes, An Atlas of Attestations in Anglo-Saxon Charters, table LXVI. 

126 Keynes, An Atlas of Attestations in Anglo-Saxon Charters, table LXXII. 

127 The main sequence of pre-Conquest charters and associated documents in the Textus 


Roffensis, which began with an elaborate coloured initial on fol. 119", ends part way down 
fol. 163°. Fol. 164" was left blank. The document on bridgework is copied on fols 164°-67' 
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look in vain, therefore, for hard evidence of Bishop Godwine’s legacy, except 
perhaps in the recorded endowment of the church as it stood in 1066.18 


Conclusion 


The Rochester archive, represented above all by the Textus Roffensis, is of the 
utmost importance for preserving a significant quantity of documentation 
from the eighth and ninth centuries. It is scarcely of any less importance for 
preserving a small group of texts, including royal diplomas in Latin and some 
good examples of other kinds of record in the vernacular, which in combina- 
tion open a window into the changing fortunes experienced by the church of 
Rochester in the late tenth and early eleventh centuries. One can appreciate 
here how the royal diplomas and the vernacular documents worked together, 
in constant relation to each other, and how much depended on the use of such 
documentation for purposes of litigation, extending (it must be said) to the 
fabrication of diplomas at Rochester, and leading in the authentic diplomas 
(one might add) to formulas which reflect awareness of the problems gener- 
ated by the profusion of 'false' charters, or of any charters in the wrong hands. 
One can also sense the tension which arose in the third quarter of the tenth 
century between the land-owning classes, the secular clergy, and those commit- 
ted to the cause of monastic reform, and how it persisted thereafter. We learn of 
the different experiences of two bishops of Rochester during the reign of King 
ZEthelred the Unready: of the troubles in the 970s and 980s, how latterly the 
king looked back with greater maturity of judgement on what had come to be 
regarded as a period of youthful wrongdoing, and how as a result the fortunes 
of the church of Rochester improved. Bishop Ælfstan had doubtless struggled 
hard, against the odds; but it is not clear what in fact he was able to achieve. 
When Godwine became bishop, in the mid-990s, the situation seems to have 
improved. One imagines that he deserves credit, in such difficult times, for 
managing to recover control of lands which had formed part of the church 


(Latin and vernacular, with a gap between); fol. 167* was left blank, and the Penenden report 
begins on fol. 168". 


128 A two-volume homiliary (Oxford, Bodleian Library, Bodley 340 and 342), presumed to 
have been written at Rochester in the early eleventh century, and ‘heavily revised’ at Rochester 
in the mid-eleventh century, would clearly be relevant in this connection. See Sisam, Studies 
in the History, pp. 150-56, with Ker, Catalogue of Manuscripts, pp. 361-67 (no. 309); and 
Ælfrics Catholic Homilies: The Second Series, ed. by Godden, pp. xxv-xviii, at xxviii n. 2. See 
also Richards, Texts and their Traditions, pp. 85-88. 
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property, at Wouldham, Snodland, and Bromley, and doubtless elsewhere. The 
change might be attributed in part to the respective qualities of the bishops 
themselves, in their dealings with the prevailing secular powers, and in part to 
King Athelred, as he grew older and wiser, and perhaps more sensitive to the 
concerns of those who had care for people’s souls (not least his own). It is hard 
not to think at the same time of Rochester’s exposed position at the height of 
the Viking raids in Athelred’s reign, of the attack on Rochester in 999, and of 
the vernacular text in the Textus Roffensis revealing the complex arrangements 
which existed in the eleventh century for the maintenance of Rochester bridge. 
Much must have depended in such times on the effective management of local 
resources; and perhaps a need was recognized on all sides for precisely that kind 
of accommodation between the powers of church and state which seems to 
underlie Bishop Godwine’s relations with King Æthelred the Unready. 
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DOING BUSINESS WITH WILLIAM RUFUS: 
THE HADDENHAM NARRATIVE 


Richard Sharpe 


he valuable manor of Haddenham in Buckinghamshire was held in 1066 

by Earl Tosti and in 1086 by Archbishop Lanfranc. Assessed at forty 

hides, it had been worth £40 in 1066, but, when Archbishop Lanfranc 
received it, its yield had fallen away to £20; at the time of the Domesday survey, 
however, it had regained its old value of £40.' Lanfranc wanted to give this 
lucrative estate to the monks of Rochester but could not do so without the 
consent of the king. The conveyance is documented by two charters, one by the 
archbishop himself, the other by King William II, and by a narrative in Textus 
Roffensis, which provides an important illustration of two fundamental aspects 
of doing business with the king in the reigns of William Rufus and Henry I. 
First, the king’s demand for payment for royal favour was the subject of nego- 


! Domesday Book, ed. by Farley, 1, 143"; text and translation: Domesday Book, ed. by Morris 
and others, Bucks § 2. 1. Circuit III of the Domesday survey, which includes Buckinghamshire, 
records the value of properties at the time of acquisition by their 1086 tenant. Haddenham was 
said to have been worth £20 then. The narrative discussed below says that William I gave the 
manor to Lanfranc when he made him archbishop in 1070, implying that the management of 
the estate had been seriously degraded in the few years since Tosti’s departure and the coming 
of the Normans. Of the forty hides three were held in demesne by Gilbert the priest (see n. 6 
below). The high value makes it likely that Haddenham had been a comital estate, but Tosti 
never held the shire of Buckingham, so, if it had formerly been part of the mensal lands of the 
shire, it had already been alienated by 1066. 


Richard Sharpe (richard.sharpe@history.ox.ac.uk) is the professor of diplomatic in the Uni- 
versity of Oxford. His edition of the acts of William II and Henry I is being made available by 
instalments online. 


Textus Roffensis: Law, Language, and Libraries in Early Medieval England, ed. by 
Bruce O’Brien and Barbara Bombi, sEM 30 (Turnhout: Brepols, 2015) pp. 363-385 
BREPOLS {X PUBLISHERS 10.1484/M.SEM-EB.5.105568 


364 Richard Sharpe 


tiation between the petitioner and the king’s agents. Second, the names of the 
king’s negotiators were included as witnesses in the resulting royal charter, so 
that, in the event of a dispute about the charter, the king would know who 
had acted on his behalf. Neither point is easily demonstrated from the charters 
alone. The insight provided by this narrative is important, therefore, as a help 
to understanding something that lies behind a large proportion of the written 
acts of these kings. 


Before assessing the narrative, we may first establish some facts from the con- 
temporary charters concerning the gift of Haddenham. 

The monks retained Archbishop Lanfranc’s deed, which is now the only 
authentic charter surviving in his name. It is addressed to Bishop Remigius 
and to Hugh de Beauchamp, sheriff, as presiding officers of the shire court of 
Buckinghamshire and to the archbishop’s friends in that county, and also to 
Robert, reeve of Haddenham, who oversaw the management of the estate for 
Lanfranc.’ It is a simple grant of the manor ‘ad uictum monachorum' (‘to the 
sustenance of the monks’), for the souls of King William, ‘qui michi hoc dedit’ 
(‘who gave this to me’), and of King William his son and for Lanfranc’s own 
soul. Unusually it asks the addressees to stand witness to the grant if neces- 
sary. There are no anachronistic features, and no reference is made to implau- 
sible rights. The address clause is very early in form, and there is every reason 
to regard this as a contemporary act. It must be dated after the coronation of 
William Rufus on 26 September 1087 and before Lanfranc’s death on 28 May 
1089, but we shall see that other evidence makes it possible to sharpen the date. 
Although the document was not copied into Textus Roffensis, it remained in the 
archive and was copied into the Registrum Temporalium drawn up around 1320. 


k Registrum Temporalium, fol. 17“; printed by Brett and Gribbin in Canterbury 1070-1136, 
p. 8 (no. 6). Rochester documents from this period are listed in a classified calendar by Flight, 
The Bishops and Monks of Rochester, pp. 257-98, in which this item is no. 205. Out of nine acts 
surviving in Lanfranc’s name, this is an authentic charter; two others (nos 5, 9) are authentic but 
not in charter form; and six are forgeries. Flight rejected this act on his principle of ‘absenteeism’ 
(pp. 104-05), that is, its absence from Textus Roffensis, but no late twelfth-century forger would 
have had the archbishop address the shire court nor known the name of the sheriff to include 
in the address. Buckinghamshire was part of Remigius’s vast diocese which stretched from the 
Thames to the Humber. Remigius had been nominated to the see at Dorchester-on-Thames, on 
the southern margin of the diocese, in 1067, and in 1072, with papal authorization, he moved 
his see to Lincoln, the most northerly shire in his diocese. 
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What went into Textus Roffensis was the charter of confirmation by King 
William IL? The king’s charter is generally addressed, which is unusual at 
so early a date, and it does not meet the usual tests of authenticity. It has a 
quite remarkable witness list in a Norman style, beginning with the king and 
Lanfranc and including six other bishops, the king’s brother Count Henry, the 
son of the count of Flanders, Count Alan of Brittany and three earls, and seven 
other important laymen. The presence of Count Henry precisely dates the act 
to the summer of 1088; he came to England after learning of the king’s victory 
at Rochester, and he returned to Normandy in the autumn.‘ The witness list 
is now followed by a sanction in the name of Archbishop Lanfranc, and we 
may conjecture that the original bore the seals of both king and archbishop.’ 
The next document in the Textus reports to the shire court of Buckinghamshire 
a subsidiary adjustment to holdings in Haddenham in favour of the monks.‘ 


3 Textus Roffensis, fols 212'-213' (De Hedenham) ‘Confirmatio Lanfranci archiepiscopi; 
$$ 205, 206); printed in Textus Roffensis, ed. by Hearne, pp. 215-17 ($$ 205, 206); Stevens, The 
History of the Antient Abbeys, 11, 125-26, Appendix (no. cxxix); Monasticon Anglicanum, new 
edn, 1, 174 (no. xlv); Flight, The Bishops and Monks of Rochester, nos 506, 201. The still-standard 
listing of William II's acts, Regesta regum Anglo-Normannorum, 1, omitted this charter, despite 
its presence in Textus Roffensis, of which Hearne’s edition was certainly used. 


^ Orderic, Historia ecclesiastica, ed. by Chibnall, rv, 148. Henry did not come to England 
until after he had witnessed a charter for Robert Curthose as duke of Normandy, dated at 
Fécamp, 7 July 1088 (Regesta regum Anglo-Normannorum, 1, no. 297; Haskins, Norman 
Institutions, p. 287). 


5 This is printed with the rest of the document (as cited in n. 3), and additionally by Brett, 
‘A Supplementary Note on the Charters Attributed to Archbishop Lanfranc’, pp. 524-25; 
Canterbury 1070-1136, p. 7 (no. 5, i). Brett judged that the king's charter to which this was 
added 'excites no obvious suspicion: The sanction, though unique among William II's acts 
and further suspect on the grounds that it is written on a replacement leaf in Textus Roffensis, 
fol. 213*, may be authenticated by comparison with the equally unique confirmation of Henry I 
for Rochester with sanctions by Anselm and Gundulf (Regesta regum Anglo-Normannorum, 
1, no. 636; Canterbury 1070-1136, pp. 25-26, no. 24), which survives as an original with the 
seals of the king, the archbishop, and the bishop. 


6 This is an act of Bishop Gundulf, addressed to the shire court, which informs the shire 
that Gilbert, ‘our clerk’, of Haddenham, has resigned three hides of land to the church of 
Rochester on the understanding that, when he chooses, he will become a monk in the priory 
there. The act must be dated to 1093-1108, and probably to 1093-1098 (see n. 38). Gilbert 
had held the land in demesne, it says, agreeing with Domesday Book, ed. by Morris and others, 
Bucks $ 2. 1, where he is referred to as Gilbert the priest. Gilbert's son Ralf has consented, and 
Bishop Gundulf has given the church and a glebe of 1% hides to Ralf together with what is 
due in relation to the parish church but not the three hides his father held. This was copied in 
Textus Roffensis, fol. 213" (no. 207, ‘De Dudicote’), a replacement leaf; printed in Monasticon 
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Another unusual act, drafted in diploma form in William II’s name, and 
included in the same section of the Texzus gives the church of Lambeth together 
with its associated estate, which was in the royal demesne, to the monks of 
Rochester.’ In the Lambeth diploma a movent clause, unusual in William II’s 
acts, says that he made this gift for his father’s soul and ‘for the restoration of 
the damage which I had unwillingly caused in order to defeat my enemies who 
had unlawfully gathered within that castle in opposition to me and my realm 
The rebellion, fomented by Odo, bishop of Bayeux and earl of Kent, erupted 
after Easter 1088, and was finally suppressed when the king’s forces besieged 
and captured the earl’s castle at Rochester in the summer of the same year. The 
two documents date from a specially summoned council held soon after the 
end of the siege of Rochester, at which the king received into his friendship 
those rebels who were willing to submit. The circumstances of this council can 
be recovered only because a whole group of unusual documents, all of them 
with telling witness lists, has survived from that occasion.’ In that immediate 
context we know that the original Norman fortification at Rochester castle had 
been broken down in the siege, and in the process the besiegers had also caused 
damage to some part of the cathedral or its conventual buildings. Lambeth was 
the king’s gift to the church in compensation for this damage. Haddenham, it 
is clear, was Lanfranc’s gift, but the king’s confirmation was essential, and the 
timing of his decision to ask for the king’s consent at this council is surely sig- 
nificant. 


Anglicanum, ed. by Dugdale and Dodsworth, 1, 30-31; Textus Roffensis, ed. by Hearne, 
pp. 217-18 (§ 207); Monasticon Anglicanum, new edn, 1, 165 (no. xxii); Lipscomb, The History 
and Antiquities, 11, 204; Flight, The Bishops and Monks of Rochester, no. 302. Gilbert had held 
of Lanfranc in 1086 but became tenant of the church of Rochester in 1088. He evidently also 
served Gundulf as bishop’s clerk, and his son Ralf served Gundulf and the next two bishops in 
this capacity, as documents in Textus Roffensis show (Brett, The English Church under Henry I, 
p. 181). 

7 Textus Roffensis, fol. 211" (‘De Lamhytha, $ 202); calendared as Regesta regum Anglo- 
Normannorum, 1, no. 302; printed in Textus Roffensis, ed. by Hearne, pp. 213-14; Stevens, The 
History of the Antient Abbeys, 11, 125, Appendix (no. cxxvii); Registrum Roffense, ed. by Thorpe, 
p. 459 (from C); Monasticon Anglicanum, new edn, 1, 173 (no. xliii) (from Hearne); Flight, The 
Bishops and Monks of Rochester, no. 507. 


8 « P : . M 2. . 2 A " 

Pro restauratione damni quod eidem ecclesie licet inuitus intuli pro conquirendis 

inimicis meis qui intra iamdictam ciuitatem contra me et contra regnum meum iniuste 
congregati erant. 


2 Sharpe, 11088— William II and the Rebels: 
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Perhaps a century later, these two authentic documents sealed by King 
William were merged into a forgery, which survives as a single sheet among 
the Campbell Charters now in the British Library.'? From the handwriting this 
forgery must be dated to the second half of the twelfth century, and its message 
is no more than that the monks felt the need to embellish the evidence for their 
tenure. The two estates of Haddenham and Lambeth were extremely important 
to them. In the early years of the monastic community they were the only estates 
the monks held outside Kent. Lambeth was stripped of its rich ornaments and 
leased to Archbishop Anselm as his lodgings near Westminster." Haddenham 
itself was the largest single property contributing to the monks’ sustenance. It 
remained a part of the cathedral’s endowment after the Reformation. But in the 
late twelfth century and later the monks’ hold on it was contested by succes- 
sive archbishops on more than one occasion on the grounds that Archbishop 
Lanfranc had no business parting with it. Disputed title is a breeding-ground 
for forgery, and the forgery in this case has cast its shadow backwards over the 
documents on which it was based. Hindsight is often credited with allowing a 
better view of facts than can be had at the time, but in this case hindsight may 
have made us more suspicious than we have need to be. 


* xo 


Textus Roffensis gives us a more intimate perspective, though it cannot be said 
to tell the whole story. It provides a revealing narrative about the transaction 
supposed to lie behind the Haddenham charter. The treatment of the early 
Norman period in Textus Roffensis is a mixture of documents and connect- 
ing narrative, but it is difficult now to read the manuscript in the sequence 
intended by the writer. This section was written in 1123 in the primary hand of 


1? BL, LFC Ch. vii. 1, without indication that it was ever sealed. As is often the case 
the forgery was repeatedly copied and confirmed. It was calendared as Regesta regum Anglo- 
Normannorum, 1, no. 301; printed in Registrum Roffense, ed. by Thorpe, p. 459; Facsimiles 
of National Manuscripts, 1, no. 4; Calendar of Charter Rolls, 11, 194-95; Flight, The Bishops 
and Monks of Rochester, no. 512. Its adaptation of Lanfranc’s sanction is set out in Canterbury 
1070-1136, pp. 7-8. 


11 The church had been richly furnished by Countess Goda, and the monks of Rochester 
believed that after 1088 their first steward at Lambeth, Brother Ralf, had transferred these fine 
ornaments to Rochester (Registrum Roffense, ed. by Thorpe, p. 119). Eadmer, Historia nouorum 
in Anglia, ed. by Rule, refers to it as ‘uilla S. Andree de Rouecestra’ (pp. 74, 122), while making 
it clear, here and elsewhere (pp. 190, 235), that it was the archbishop’s lodging and used by 
Anselm for consecrating bishops and blessing abbots from at least 1096 until 1108 and beyond. 
The arrangement continued under Archbishop Ralph (pp. 235, 290, 298). 
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the manuscript. More than twenty years later it was disbound, some leaves were 
separated from their conjoint leaves, and gatherings were rearranged." One 
can attempt to put the passages back into their sequence as copied in 1123, but 
uncertainty must attend this process: passages might have been removed com- 
pletely." What is certain is that the narrative is in the hand of the same primary 
scribe as copied the charters. 

The connecting passages are not contemporary with the documents, but 
they are not necessarily contemporary with the making of Textus Roffensis. The 
Haddenham narrative belongs to a stratum of text that combines documents 
and narrative. The composition must be dated after Gundulf’s death in 1108 
and perhaps during the five-year vacancy in the archbishopric that followed 
Anselm’s death in April 1109.'* Colin Flight sees such connecting passages 
in the section of the book concerned with the late eleventh and early twelfth 
century as the work of an author rather than a mere compiler, someone who 
made connexions with what he had said earlier. One such passage was for Flight 
‘one of the most valuable sources we have relating to the construction of the 
church and the foundation of the monastery’! Yet the same writer refers to 


12 Leaves in the primary hand are now far apart due to the disbinding and restructuring 
of the manuscript, which may have happened in or soon after 1145. The structure of the book 
is concisely described in Textus Roffensis, ed. by Sawyer, 11, 11-12, 16. A much more thorough 
attempt at analysing the structure of the book and of reconstructing its arrangement before this 
rebinding was made by Flight, The Bishops and Monks of Rochester, pp. 20-34, with diagrams 
on pp. 21-22, 24. Note that his reading of the quire signatures on fols 221" (‘XII’) and 229° 
(XIIP) is incorrect; they are correctly XI and XII. His reconstruction may therefore have one 
quire too many. 


15 [t is regrettable that neither Sawyer nor Flight offers any guidance on the sequence 
in which the narratives and documents were to be read nor the extent of this component of 
the Textus Roffensis as written in 1123. Flight, The Bisbops and Monks of Rochester, however, 
does make it clear that the Haddenham charter ($$ 205, 206, on fols 2127-213") was originally 
much closer to the related narrative (§ 88, on fols 173'- 174") — perhaps nine leaves away rather 
than forty leaves — but they were never consecutive. The supply of a replacement leaf, now 
fol. 213, makes for some uncertainty as to the status of its texts ($$ 206, 207, and the beginning 
of $ 208), but their wording is not manifestly inauthentic. I hope at a future date to attempt a 
reading of the post-conquest texts as written in 1123. 


14 That Gundulf was dead may be inferred from the words “beatae memoriae’ associated 
with his name in Textus Roffensis, fols 171", 173' (Textus Roffensis, ed. by Hearne, pp. 142, 145). 

15 Flight, The Bishops and Monks of Rochester, p. 27, referring to Textus Roffensis, 
fols 171'-172' (§ 86); Textus Roffensis, ed. by Hearne, pp. 141-44 ($ 86). This treats of 
Lanfranc’s special favour towards Rochester and Bishop Gundulf, in particular in the context 
of an exchange of property. 
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the Haddenham narrative as tendentious fiction.'* Fiction, in a sense, it surely 
is, and in any case such a narrative would have no value in a legal dispute. Its 
tendentiousness lies in its purpose of bolstering the monks’ own confidence in 
their title to Haddenham by emphasizing the legitimacy of the handover by 
Lanfranc to Bishop Gundulf for the monks, but it becomes tendentious only 
if it was not fully a reflection of the facts and was written to lead to a particular 
interpretation. Flight has imported doubt about the transaction, induced by 
the existence of the later forgery, into a narrative context whose integrity he 
accepts. Hindsight has its disadvantages, and Flight was too much influenced by 
his awareness of the capacity for forgery on the part ofthe monks of Rochester. 


* OK OX 


Now, to come at last to the Haddenham narrative, what does it say? Its heading 
is an accurate reflection of its intended point: 


Quomodo Willelmus rex filius Willelmi regis rogatu Lanfranci archiepiscopi con- 
cessit et confirmauit Rofensi ecclesie sancti Andree apostoli ad uictum monacho- 
rum manerium nomine Hedenham, quare Gundulfus episcopus castrum Rofense 
lapideum totum de suo proprio regi construxit. 


How King William, son of King William, at the request of Archbishop Lanfranc, 
granted and confirmed to the church of $t Andrew the Apostle, at Rochester, for 
the sustenance of the monks the manor of Haddenham, for which reason Bishop 
Gundulf built the castle of Rochester all in stone at his own expense for the king. 


A little earlier in Textus Roffensis the same narrator has told us that, when 
Bishop Gundulf was in charge of work at the Tower of London, he lodged 
with a burgess in the city, who became a friend and benefactor of the church 
of Rochester.'* It is completely incidental there, and we do not need to envis- 


16 Flight and Harrison, “The Southern Defences of Medieval Rochester’, p. 23 n. 83, ‘a 
tendentious piece of narrative [...] where Gundulf is said to have built the castle "entirely in 
stone" at his own expense in return for the king’s agreeing to the grant of Haddenham’; Flight, 
The Bishops and Monks of Rochester, p. 12 (‘this presents itself as a piece of historical narrative; 
but it has to be read as tendentious fiction rather like a hagiographical tract’). 

17 Textus Roffensis, fol. 173"; printed in Textus Roffensis, ed. by Hearne, p. 144. In Hearne’s 
text this is misplaced as a second heading in $ 87, but in the Textus Roffensis it is the heading 
of $ 88. It is a small point, but perhaps significant that the heading writes the adjective Rofensis 
where the narrative itself has Hrofensis and the name Latinized as Hrouecestre. Is this a difference 
between the practice of the composer of the narrative and the copyist in 1123? 


18 Dum idem Gundulfus, ex praecepto regis Willelmi magni, praeesset operi magnae turris 
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age this as in itself tendentious. We may read the narrative then, knowing that 
in 1088 the castle had suffered serious damage and that Gundulf was a capable 
master builder. Here is the text of our narrative with a translation following: 


Aliud quoque beate memorie Gundulfus episcopus non minus memorabile illis 
contulit beneficium, sed omni potius omnibus seculis uenturis dignum uenera- 
tione. Castrum etenim «construxit»? quod situm est in pulchriori parte ciuita- 
tis Hrouecestre pro regia concessione illius doni quod sepedictus archiepiscopus 
predicte ecclesie ad uictum monachorum disposuerat dare, manerium uidelicet 
quod situm est in comitatu de Bukingeham nomine Hedenham, non enim aliter 
ut ratum permaneret ipsi ecclesie illud absque regis [173"] concessione potuit dare, 
quia pater regis illud dederat archiepiscopo [in uita sua deleted] tantum ut sulli- 
matus fuit in archiepiscopio. Vnde Willelmo filio eius ipsum patrem succedente 
in regno ab archiepiscopo et episcopo de eiusdem manerii concessione requisitus, 
respondit centum libras denariorum habere se uelle pro ipsa concessione. Quod 
postquam archiepiscopus et episcopus simul audierunt, consternati ualde pariter 
responderunt illam tantam pecuniam neque tunc in promtu sese habere nec etiam 
unde eam acquirere potuissent sese scire. Duobus autem amicis utrique parti fau- 
entibus, Rodberto uidelicet filio Haimonis et Henrico comite de Warwic, hinc 
regium honorem et integram eius obseruantibus uoluntatem, hinc uero amicitiae 
fauorem et pro dei amore ecclesie predicte magnificum et profuturum honorem, 
regi consuluerunt quatinus pro pecunia quam pro concessione manerii exigebat 
episcopus Gundulfus quia in opere cementarii plurimum sciens et efficax erat, cas- 
trum sibi Hrofense lapideum de suo construeret. Quod ubi archiepiscopo et epis- 


Londoniae' (‘while the same Gundulf, by command of King William the elder, was in charge 
of work on the great tower at London") (Textus Roffensis, ed. by Hearne, p. 212, $ 201). The 
implied dating has not lost its credibility: Harris, "Ihe Structural History of the White Tower; 
p. 41. The source is referred to simply as ‘another of the forged parts of the Textus Roffensis. 


19 Textus Roffensis, fols 173'-174* ($ 88); copied in BL MS Cotton Vespasian A. xxii 
(s. xiii), fols 118'-119*; printed by Wharton in Anglia Sacra, 1, 337-38; Textus Roffensis, ed. 
by Hearne, pp. 145-48 ($ 88); Monasticon Anglicanum, new edn, 1, 172-73 (no. xxxix); The 
Life of Gundulf, ed. by Thomson, pp. 75-85, excerpting $$ 86-88, 91, 181, and 208 from 
Textus Roffensis. A very full English abstract was published by the Rev. Samuel Denne, of 
Wilmington, ‘Observations on Rochester Castle; pp. 382-83, which was effectively reprinted 
under Haddenham in the Buckinghamshire section of the unfinished work by Lysons, Magza 
Britannia, 1, 566-67. 


70 A verb is needed, since castrum cannot stand in apposition to beneficium, for the castle 
was not the benefit to the monks. The final verb in the heading suggests that the copyist or 
his editor read ‘construxit in the exemplar. I place it early in the sentence, ‘Castrum etenim 
construxit quod; on the grounds that any later positioning would be clumsy, and here its 
accidental omission may result from the copyist's haste to explain castrum by its dependent 
relative clause. 
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copo innotuit, tunc proculdubio magis consternati dixerunt, [174] et regie con- 
cessioni ex toto sese abnuere, etiam et ipsum manerium in profundo maris potius 
situm iri malle quam predictam ecclesiam sancti Andree futuris temporibus regiis 
exactionibus mancipari debere. Nam quotienscumque quilibet ex infortunio aliquo 
casu in castro illo contigeret aut infractione muri aut fissura maceriei, id protinus 
ab episcopo et ecclesia exigeretur usu reficiendum assiduo. Sicque episcopus et 
ecclesia futuri seculi temporibus omnibus summa districtione regie summitteretur 
exactioni. Isto itaque metu perterritus uterque, Absit hoc a me, inquit archiepis- 
copus, Absit quoque a me, inquit et episcopus.”! Responsum hoc audiens comes 
Henricus quasi modeste stimulis ire commotus honestatis dans concito fremitus 
inquit, Hactenus mea estimatione ratus sum archiepiscopum Lanfrancum unum 
ex uiris uniuersi orbis extitisse sapientissimum, nunc autem nec insipientem quod 
absit esse dico neque illa quidem qua dudum sapientia callebat inpresentiarum 
uigere ullatenus asserere audeo. Quid enim grauedinis inquit in hoc est, castrum 
ad ultimum maius pro XL libris ad uoluntatem regis facere, factum uero comiti 
uel uicecomiti comitatus seu aliis [174°] etiam quibus regi placuerit monstrare, 
monstratum et ex omni parte integrum liberare, semel uero liberato sese penitus 
expedire nec umquam ulterius inde se intromittere, nec etiam eo respicere? Ad hoc, 
regem aduersus episcopum uel ecclesiam future seruitutis occasionem nullatenus 
querere, immo potius eos ab omni seruitute liberare atque sicut regem decebat pro 
dei timore et seculi honore in summa libertate eos conseruare uelle. His ergo et aliis 
nonnullis huiuscemodi rationibus, tandem acquieuit archiepiscopus. Igitur hoc 
pacto coram rege inito, fecit castrum Gundulfus episcopus de suo ex integro totum, 
costamine ut reor LX librarum. Quod quam diu in seculo subsistere poterit, pro 
Gundulfo episcopo manifesto indicio quasi loquens erit, eternum quidem illi fer- 
ens testimonium quod manerium Hedenham ecclesie et monachis sancti Andree 
ab omni exactione et calumnia regis et omnium hominum permanebit liberrimum 
et quietissimum in secula seculorum. 


Bishop Gundulf of blessed memory brought another benefit not less deserving of 
record than those but worthy of all respect even from all ages yet to come. For 
«he built? the castle, which is sited on the fairer side of the city of Rochester, in 
return for the kings consent to that gift, which the archbishop had decided to give 
to the foresaid church to sustain the monks, namely the manor of Haddenham in 
Buckinghamshire, for he could not otherwise give it to the church on such terms 
that it would remain secure unless the king consented. This was because the king's 
father had given it to the archbishop only [for as long as he should live] at the 
time when he was raised up to the archbishopric. Therefore, when William the 
son succeeded his father as king, he was asked by both archbishop and bishop to 


21 The bishops’ response is biblical: ‘absit hoc ame’ is used three times in the Old Testament, 
ISamuel2. 30, I Samuel 22. 15, and II Samuel 20. 20; 'Absit hoc a te' in I Samuel 20. 9. 
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give his consent, and he responded that would himself want £100 in return for his 
consent. After the archbishop and the bishop together heard this, they were very 
much taken aback, answering that they had not so great a sum of money available 
to them and did know how they could get hold of so much. There were two friends 
present, supporters of either party, namely Robert fitz Haimo and Earl Henry of 
Warwick. Robert was mindful of the goodwill due in return for the friendship of 
the monks and of the future magnificence and honour of the foresaid church, for 
the love of God, while Henry was concerned with the honour and perfect will of 
the king. They gave thought to the king’s interest, proposing that, instead of the 
money which the king demanded for his consent to the gift of the manor, Gundulf 
should build for him a stone castle at Rochester, because he was very knowledge- 
able and practical in matters of building. When this was made known to the arch- 
bishop and the bishop, they were without doubt even more taken aback, and for 
the king’s consent they utterly refused this, preferring that the manor should be 
transferred to the depths of the sea than that St Andrew’s church should be subject 
to the king’s demands for the future. For as often as some mishap should happen by 
accident to the castle, whether through breach of a wall or splitting of the masonry, 
he would continually demand that it should be made good by the bishop and the 
church. In this way both the bishop and the church would be subject to severe dis- 
traint to meet the king’s demands in all future ages. They were both stricken with 
this fear. ‘Far be it, far be it from me’, said the archbishop, and the bishop too said, 
‘Far be it, far be it from me also. When he heard this response, Earl Henry, spurred 
to action by what might be called the modest anger of his noble nature, suddenly 
emitted groans and said, ‘Until this moment I had thought Archbishop Lanfranc 
was, in my estimation, the wisest of all men in the whole world. Now, however, I 
do not say that he is stupid (far be it from me) but yet I dare not assert that at the 
present moment he exhibits that vigorous wisdom with which he was for a long 
time endowed. For what is the burden here? To construct the castle as the king 
wishes would cost at most £40. Once made, you show it to the earl or to the sheriff 
of the shire or to others if that is what the king wants, and having shown that it is 
complete on every side you deliver it, and once delivered you have fulfilled your 
obligation and thereafter you have nothing further to do with it, not so much as to 
look back in that direction. At this, the king would not in any way seek any occa- 
sion to impose future obligation against either the bishop or the church; quite the 
opposite, he would free them from all obligation and he would want to maintain 
them in the highest liberty, as befits the king, for fear of God and for honour in 
the world’. To these arguments and to several others of the same kind, at length 
the archbishop gave in. The agreement was made in the king’s presence, Gundulf 
constructed the castle entirely out of his own resources at a cost, as I think, of 
£60. And this castle, for as many ages as it continues to stand, will be a telling 
symbol on behalf of Bishop Gundulf, bearing everlasting witness that the manor 
of Haddenham will continue to belong to the church and monks of St Andrew, 
completely free and quit of all demands and claims from the king and from all men 
for ever and ever. 
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As much as Gundulf’s role at the Tower of London has been part of the his- 
tory of the building for centuries, so this has long been central to the history 
of Rochester castle.” The story was known to William Camden in 1607.” 
Edward Augustus Freeman had read it in Wharton’s edition from 1691, fixing 
on its relevance to Gundulf as master builder but also noting, in passing, ‘the 
whole story is curious. Others have drawn on it for the cost of building a cas- 
tle at this date or the cost of the king’s consent to a gift.” Yet it has never been 
considered properly, either for its contemporary function in monastic memory 
or for what it unintentionally reveals. It is indeed full of interest. 

First, however, the apparent facts. 

From this narrative we learn that William the Conqueror had given 
Haddenham to Lanfranc at the time when he was made archbishop, that is in 
August 1070. The copyist has written down the words in uita sua tantum ‘for 
his lifetime only’ but a reviser has struck out the limitation, leaving tantum 
to be construed with the following words. The deleted words must have been 


22 Denne and Shrubsole, The History and Antiquities of Rochester, pp. 25-27; in a talk at 
the meeting of the Archaeological Institute in Rochester in 1863 C. H. Hartshorne, ‘Rochester 
Castle’ pp. 209-11, was chiefly concerned to dissociate Gundulf’s work from the keep; Robert 
Willis was equally sceptical about Gundulf and the cathedral, attracting a riposte from A. A., 
‘Bishop Gundulf and his Architecture’; Brown, Colvin, and Taylor, The History of the King’s 
Works, 1, 28-29, and 11, 806-07. Three errors creep into Colvin’s reading here. First, it is 
supposed that Lanfranc had transferred the estate to Gundulf already and that William Rufus 
was asked to confirm his father’s gift, which is internally inconsistent. Secondly, Earl Henry 
and Robert fitz Haimo are brought in as ‘two barons of the bishop’s acquaintance’. Thirdly, 
the dating is determined by William I’s death in September 1087 and Lanfranc’s in May 1089, 
with the consequences of the siege introduced but not related: “The castle was held by Odo, 
Bishop of Bayeux, against William II in 1088. Whether Gundulf’s works preceded or followed 
(or were interrupted by) the siege is not recorded’. The attestations in the documents make it 
entirely clear that the transaction follows soon after the ending of the siege. Following this 
treatment, Brown, Rochester Castle, Kent, pp. 6-10, further misstates the actual cost of the 
work as £66 and has misled others, among them Renn, Norman Castles in Britain, p. 299. The 
Paul Drury Partnership, Rochester Castle Conservation Plan 1, pp. 17-21, draws on Colvin, 
Brown, and Renn for the documentation. 


23 Camden, Britannia (1607), p. 235, and in the translation by Philemon Holland (1610), 
p- 333; Camden’ Britannia. Kent, ed. by Copley, p. 30. 

24 Freeman, The History of the Normal Conquest, v, 366 n. 

?5 Barlow, William Rufus, p. 97; the supposition that Gundulf, like Lanfranc, already 
enjoyed a life tenure of Haddenham, suggests he followed Colvin in The History of the King’s 
Works. Barlow is in turn cited by Everett U. Crosby in discussing the monks' payments for 
resolution in a later dispute: Crosby, Bishop and Chapter in Twelfth-Century England, p. 206. 
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in the exemplar.” Now, at the time envisaged by our narrative, Archbishop 
Lanfranc had decided, no doubt with the approval of his friend Bishop Gundulf 
of Rochester, to transfer this valuable estate to help endow the new community 
of monks introduced by them to the church of Rochester. Lanfranc himself, 
apparently accompanied by Gundulf, asked the king to consent to this gift — 
to grant the gift, in technical language — and thereby to ensure its security 
with a royal charter." What is not made explicit until the very end is that they 
wanted the king to change the terms of tenure, so that the monks should hold 
the gift for ever, not merely until Lanfranc died. The king was being asked to 
give up the reversion. King William, we are told, set a price of £100 on his 
consent. In view of the negotiation that ensued, we might infer that this figure 
was not announced by the king himself, but by those of his advisers burdened 
with the task of sorting out this business. For how could a negotiation begin 
by contradicting the king himself? The narrator lacks a full grasp of the scene 
he depicts. In turn, we are told, the bishops were taken aback by the size of 
this demand, but here again the narrator reveals his naivety. Archbishop and 


26 In BL, MS Cotton Vespasian A. xxii (s. xiii), fol. 118", copied from Textus Roffensis, 
there are two divergences from the exemplar. First, ‘dederat’ is replaced with ‘tradiderat’, as 
if to detract from the notion that William I gave the manor, perhaps in line with the later 
understanding that Lanfranc bought it. Secondly, the words ‘in uita sua are still part of the text 
in the copy, though ineffectually erased in the exemplar. One can scarcely infer that this was 
done only after the copy was made. The combined reading in Vespasian is surely nonsensical. 


7 The account of the manor of Haddenham in VCH: Buckinghamshire, 11, 281, overlooks 
Lanfranc’s presence and interprets the negotiation as following Lanfranc’s death, the date of 
which, compounding the error, is misprinted as 1099. This is small error by comparison with 
that of Robin Fleming, who says, ‘At Edward’s death Godwine’s sons were in legal possession 
of Haddenham and Halton in Buckinghamshire, valued at £48, though Christchurch and 
Rochester had some claim to them’ (Fleming, Kings and Lords in Conquest England, p. 82). 
Her note 112 makes out that “William Rufus confirmed Haddenham to the monks, which his 
father had restored to them. The price of reseisin, however, was stone for the building of the 
Conqueror’s castle at Rochester: Where did these misinterpretations come from? J. H. Round, 
in VCH: Buckinghamshire, 1, 210, speculatively linked Haddenham with Halton, an estate 
worth £8 belonging to Christ Church, Canterbury (S 1464, S 1466), which was in the hands 
of Earl Leofwine in 1066 and was restored to Archbishop Lanfranc before 1086 (Domesday 
Book, ed. by Farley, 1, 143°; Domesday Book, ed. by Morris and others, Bucks $ 2. 2). Halton and 
Monks Risborough appear in the Rochester and Canterbury lists of alienated estates recovered 
by Lanfranc at Penenden Heath, but Haddenham does not (Le Patourel, ‘The Reports of 
the Trial on Penenden Heath’ pp. 24-26). The Rochester copy is found at BL, MS Cotton 
Vespasian A. xxii (s. xiii), fols 116'117*. None of the evidence concerning Haddenham 
suggests that William I was in this case restoring to Lanfranc an estate that already belonged of 
right to his church. 
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bishop exclaimed that they could not lay their hands on so large a sum and did 
not even know how they might do so. This is not an unusual bargaining posi- 
tion, but is it credible? The king would have known perfectly well that both 
Rochester and Canterbury had received a windfall from him less then one year 
earlier under the terms of his father’s will, ten marks of gold, £60, according 
to the Anglo-Saxon Chronicle.” Moreover, our narrator mentions a death- 
bed gift from William I of £100 besides some rich chattels.? And everyone 
involved in this negotiation would have known that £100 was not a large sum 
to the archbishop of Canterbury.?? 

The real negotiation then takes place. Two men are now named as negotia- 
tors, but here again the narrator may be a little insecure as to his facts. The two 
men were Henry de Beaumont and Robert fitz Haimo. Other sources relate 
Henry part on the king’s side in dealing with the rebellion in 1088.7! He may 
actually have taken charge of the capture of Rochester. He must at any rate 
have distinguished himself, because in the immediate aftermath King William 
rewarded him with the office of earl of Warwick and a large fee to support this 
dignity. His was the only earl’s fee created by William Rufus.? The only other 
man raised to the rank of earl by William, a few months earlier at Easter 1088, 
was William de Warenne, who had been mortally wounded while besieging 


28 William Rufus distributed ‘to suman mynstre x marc goldes, to sum vi’ (ASC E, 
s. a. 1087), and one would imagine that the ancient episcopal minsters would each have received 
the larger sum, ten marks of gold. In the early twelfth century a mark of gold (£6) was reckoned 
as nine times the value of a silver mark (‘vj li. pro j m. auri’, Pipe Roll 31 Henry I, p. 68). Later the 
ratio increased to 10 to 1 (‘cc m. pro xx m. auri’, Pipe Roll 2 Richard I, p. 146). 


?9 Textus Roffensis, fol. 210*; printed in Textus Roffensis, ed. by Hearne, p. 211 (§ 200), 
says that William I so loved St Andrew's church at Rochester that on his death bed he gave to 
it £100, a royal tunic and his own ivory drinking-horn, and a dossal for the altar together with 
a gilded reliquary. We can only guess whether this was additional to the general distribution of 
money to the churches. 


30 The annual landed revenue of the archbishop of Canterbury in 1086, as reflected in 
Domesday Book, was second only to that of the king. It is difficult to arrive at a reliable total. 
The PASE Domesday database gives the total value of Lanfranc's holdings as £2028. Brett, 
English Church, p. 69 n, suggests that a nominal aggregate in the region of £1750 might be 
adjusted to around £1150 by deducting income 'entered as applied to the community: 


?! De iniusta uexatione, ed. by Offler, pp. 83-84; discussed by Sharpe, ‘1088—William II 
and the Rebels, p. 145 and n. 30. 


32 Crouch, “Ihe Local Influence of the Earls of Warwick‘, pp- 3-4. Much of the property 
was transferred from Earl Henry’s elder brother Count Robert of Meulan. 
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rebels at Pevensey castle.” Not only was Henry present at the council in the 
summer of 1088, but he was the man most honoured by the king. Robert fitz 
Haimo was, as it happens, the son of Haimo, sheriff of Kent, but he was also one 
of the king’s household stewards. He was rewarded for his conduct in defeat- 
ing the rebels with a large grant of lands in England, lands that had belonged 
to the king’s mother.” The narrator tells us that these two men favoured either 
side, one looking after the king’s honour and intentions, the other protecting 
the honour of the monks and his friendship with their church. We may sus- 
pect that this is guesswork. He knew their names, and he may have assumed 
that they took sides with the two parties. Robert’s connexions with Kent would 
have made him look like the obvious friend of the monks, but he was certainly 
the king’s man. They propose together that instead of paying £100 Gundulf, an 
expert at construction, should build for the king a stone castrum at Rochester 
to replace Earl Odo’s wooden one destroyed in the recent siege. This looks like 
the king’s negotiating position, not one agreed between spokesmen for the two 
parties. When this is put to Lanfranc and Gundulf, they are said to refuse in no 
uncertain terms. We may guess that the colourful expression about the depths 
of the sea originated with our Kentish narrator, for whom inundation may have 
seemed a more real risk than it was in Buckinghamshire. The bishops refuse 
out of fear that the king would expect the church to maintain for ever the cas- 
tle that Gundulf built, but Earl Henry, in vivid language, says that this is not 


33 William was injured at Pevensey and taken to his own foundation at Lewes priory, 
where he died, as we learn from the Warenne chronicle in BL, MS Cotton Domitian A. xiv, 
fol. 10°, printed as an appendix to Liber monasterii de Hyda, ed. by Edwards, pp. 298-99, and 
now in The Warenne (Hyde) Chronicle, ed. by van Houts and Love, pp. 32-35; the date of his 
death, 24 June 1088, derives from the Lewes cartulary but is accepted by Complete Peerage, X11, 
part 1, 494. Orderic, Historia ecclesiastica, ed. by Chibnall, rv, 128, names William de Warenne 
among the loyal magnates but incorrectly assigns a later context to his being created earl and his 
death soon afterwards (Orderic, Historia ecclesiastica, ed. by Chibnall, rv, 180). 


34 Orderic, Historia ecclesiastica, ed. by Chibnall, rv, 220. Orderic says that Count 
Henry, the king’s brother, had asked for their mother's lands when he came to England after 
the defeat of the rebellion and the king ‘fraternally granted what he had sought’ (Orderic, 
Historia ecclesiastica, ed. by Chibnall, rv, 148). Henry turned hostile to King William ‘who had 
disseised him of his mother's land in England and given it to Robert fitz Haimo: Orderic does 
not explain the contradiction. He may have erred in making Henry's meeting with William end 
so fraternally. 

35 That is the sense of his words "utrique parti fauentibus, which Denne, “Observations 
on Rochester Castle; p. 382, misinterpreted, writing, "Two courtiers, who were well inclined 
to both parties’ 
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the king’s position. Provided that the finished building passes an inspection 
on completion — inspection by the earl or the sheriff of Kent, we are told, as 
if it were still assumed that there would be an earl’ — there is an end of the 
commitment. And the building would cost much less than £100. The deal was 
agreed, Gundulf built the castle at an estimated cost of £60, and here we can 
still see Gundulf’s wall to remind us of what the church had to pay to secure 
their manor at Haddenham. 

So much for apparent facts, some of which are manifestly questionable. 
What was the point of this narrative in the context of the narrator’s work on 
the charters? If this were a tendentious story to justify the monks’ holding 
Haddenham, it is curiously off the point. It does nothing to establish either 
that Lanfranc was entitled to alienate or even that the king confirmed the gift. 
And it has no value as evidence. It is, rather, a story from the collective memory 
of the community, a story that makes the wall of the castle, so visible from the 
cathedral priory, a tangible proof of the price they had paid for the king’s con- 
firmation. What Gundulf got in return was security for the monks’ possession 
of Haddenham. This is what our monk had been taught, and, if he was writing 
between 1109 and 1114, he had presumably entered the community fairly soon 
after the castle had been rebuilt. He had surely known Gundulf as a presence in 
the cathedral, and Gundulf himself would have been a credible witness to this 
negotiation. The circumstantial facts may have been entirely accurate, even if 
the narrator did not really understand the character of the negotiations. It is 
surely a significant reflection on the potential instability of monastic memory 
that in the next generation a monk of Rochester could look back on William 
Rufus as a generous supporter of the community, the giver of Lambeth and 
grantor of Lanfranc’s gift of Haddenham.” Despite our narrator’s emphasis 


36 Earl Odo was deprived of his English offices and lands, returning to Normandy, where 
he continued as bishop of Bayeux (Orderic, Historia ecclesiastica, ed. by Chibnall, ıv, 146), 
and his brother Robert of Mortain, who had held Cornwall as earl, was also deprived. After 
the rebellion, the number of earls in England was no more than six: Earl Hugh in Cheshire; 
Earl Roger in Shropshire; Earl Robert in Northumberland; and very likely Earl Simon in 
Huntingdonshire and Northamptonshire; as well as Earl Henry in Warwick, newly girt, and 
Earl William in Surrey, who was presumably granted succession to his father very quickly after 
the father died from his injuries at Pevensey. There can have been no expectation that Kent 
would be given to a new earl in 1088, and when our narrative was written, more than twenty 
years later, the likelihood of a new earl in Kent was surely less. The assumption that there may 
have been earl as well as sheriff to inspect the castle is therefore surprising. 


37 This benign perspective is provided by the Life of Bishop Gundulf, written some time 
after his death and perhaps as late as King Stephen’s reign. The writer had access to the original 
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on ages yet to come, his immediate successors appear to have forgotten the 
price in stone exacted by William Rufus. Here is a sign that our narrator was 
closer to Gundulf’s version of events than the writer of Vita Gundulfi episcopi. 
If the story in Textus Roffensis drew on Gundulf himself for the linkage of 
building the castle walls with securing Haddenham, we may have a good source 
of odd facts, but the narrator surely did not properly understand the nego- 
tiation. Supposing the figure of £100 is correctly reported, it does not seem 
an exorbitant cost to secure for ever an annual income of £40. Comparisons 
are scarce, but the narrator in Textus Roffensis gives us an instance of Bishop 
Gundulf’s paying £20 to William Rufus to secure his possession of an asset 
worth £8 per year; the ratio is the same.** Similarly the costs of building work 


documents from the reign of William Rufus, but he represents the relations between the king 
and Bishop Gundulf in unexpectedly rosy terms: ‘Although he [sc. William Rufus] caused 
others a certain amount of trouble, throughout his reign he kindly spared Father Gundulf and 
the church of Rochester, and he did more than spare them, for with generous hand he very 
liberally enlarged the endowments of the bishopric. Because of his particular love of this man, 
he consented that Haddenham should be given and from his own generosity he gave Lambeth, 
two manors. For Archbishop Lanfranc had acquired Haddenham by his own efforts and with 
his own money, since the vill was not one of the ancient possessions of his see, and, with the 
favour of this king, he granted it to Bishop Gundulf and his church to possess entirely for all 
time. Lambeth, however, the same king had of his own good will given in compensation for the 
damage which the church of Rochester had suffered in the siege that took place their against 
Bishop Odo of Bayeux’) (translated from Vita Gundulfi episcopi, ed. Wharton, 11, 273-92, 
§ 27; The Life of Gundulf, ed. by Thomson, pp. 49-50). This, one suspects, is no more than 
a restatement of what the writer had found in the two acts of William Rufus. The words ‘pro 
restauratione damni are taken directly from the king’s diploma concerning Lambeth. Only one 
aspect of the story is distinct here, and that is the suggestion that Lanfranc bought Haddenham 
from King William I, ‘proprio labore et pecuniis'; this is also the information given to William 
of Malmesbury, Gesta pontificum Anglorum, 1. 72. 11, ed. by Winterbottom, p. 218), ‘ex suo 
uillam Hedraam coemptam”. William II's act says only that Lanfranc held Haddenham of his 
father and himself (‘quod tenuit Lanfrancus archiepiscopus de patre meo et de me’). 


38 "Textus Roffensis, fols 213-2145; printed by Textus Roffensis, ed. by Hearne, pp. 218-20, 
§ 208. Here Gundulf is said to have paid £15 in money and a mula (?‘mill’) worth a further 
£5 to have four hides at Aston Subedge (Gloucs), and to have done this at the behest of the 
king's tenants there, who happened to be Ralf fitz Gilbert, of Haddenham (see n. 6 above), 
and his sister’s husband Osmund. Ralf and Osmund are said to have later exchanged their land 
here for a smaller extent of land in Haddenham by agreement with Gundulf. A writ-charter of 
William IL, written on a replacement leaf in Textus Roffensis, fol. 181', concerns Aston Subedge, 
datable (if the witness list is trusted) to 1095-1098 (Regesta regum Anglo-Normannorum, 
1, no. 400; Textus Roffensis, ed. by Hearne, p. 157 ($ 96; Flight, The Bishops and Monks of 
Rochester, no. 511). The charter, followed almost verbatim by the narrative, tells us that the land 
had belonged to Countess Goda, sister of King Edward, which ties in with what Domesday 
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at Rochester cannot be judged without both comparative evidence — wholly 
lacking at this date — and clearer information on the extent of the work actu- 
ally undertaken. The figures have been taken on trust by those who want fig- 
ures. If we accept the truth of the story as a reflection of the negotiations, we 
might infer that the king’s men were less concerned with securing a large pay- 
ment than with persuading Gundulf to undertake necessary work for the king 
on the castle without drawing on the resources of the shire. Ihe story as told 
does not seem like good business from the king’s point of view. If one could rely 
on the tale, the security ofa new castle may have seemed more important than 
the potential income from the transaction. And the apparent sticking-point 
over the terms of the work is unconvincing. Builders and their heirs and succes- 
sors were not normally liable for future repairs. The narrator, one suspects, did 
not have an insider’s grasp of the business. 

The naming of the negotiators, however, is more than merely credible. We 
cannot know whether Earl Henry had really suggested that the king’s offer 
would cost Gundulf only £40 or whether the bishops were genuinely worried 


Book says, that it was hers in 1066 (Domesday Book, ed. by Farley, 1, 166°; Domesday Book, ed. 
by Morris and others, Gloucs § 21). In 1086 this manor, assessed at four hides and worth £8 
per year, belonged to St Mary’s church in Lambeth. The church of Lambeth and its manor had 
themselves belonged to Goda in 1066 (1, 34°; Surrey $ 14), and she must have given Aston to 
her church there, presumably after 1066 (despite unsourced statements, such as VCH: Surrey, 
IV, 54, that she died in 1056). After Goda’s death, Lambeth remained in the royal demesne. In 
1088 William Rufus gave St Mary’s and its dependencies to Rochester, ‘cum omnibus que ad 
eandem ecclesiam pertinent [...] quas comitissa Goda prius habuit et ego hactenus in dominio 
meo habui as stated in the king’s diploma (above, n. 7). Aston, therefore, was in the king’s 
hands as part of the church and manor of Lambeth, and Bishop Gundulf might have expected 
to be seised of Aston in 1088. Was he? Is it coincidence that Ralf his clerk of Haddenham was 
tenant in Aston? How much of the Aston narrative is credible? 

One misconception can, however, be cleared up. VCH: Surrey, 1v, 54, reports that 'Goda 
is said to have to have granted it [sc. the church of Lambeth] to the church of St Andrew, 
Rochester, citing a fourteenth-century list of benefactions to Rochester (Registrum Roffense, 
ed. by Thorpe, p. 2). R. W. Southern also says that, '(according to the Rochester account) she 
had given it to Rochester’ (Southern, ‘Henry I, p. 161 n.), inferring that Gundulf paid £20 
in respect of Aston ‘which probably rightly belonged to him anyhow’. Neither Lambeth nor 
Aston was ever given to Rochester by Goda. The notion that the manor of Lambeth was so given 
first appears in a thirteenth-century forgery, a general confirmation in the name of Archbishop 
Anselm (Canterbury 1070-1136, pp. 31-33 (no. 29); Flight, The Bishops and Monks of 
Rochester, no. 212), 'Lamhetham cum ecclesia quod dedit Goda comitissa, et Willelmus rex 
filius regis Willelmi ecclesie Roffe deinde restituit. This is surely the late forger's optimistic gloss 
on the words of the earlier forgery (above, n. 10), which was based on the authentic acts con- 
cerning Lambeth and Haddenham. 
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about anticipated costs of maintenance, but that is not important. Earl Henry 
and Robert fitz Haimo were the king’s negotiators; our narrator mistakenly 
assigned them separately to the two parties. Robert may have been involved 
because he knew Kent well, and it is even possible that he may have taken a 
softer line towards the monks than Henry did. That is not a part of the story, 
and Henry himself appears very ready to offer a favourable deal. The sum of 
£100 may have sounded shocking to a choir monk, but to the archbishop it was 
not a serious capital cost. Earl Henry himself may have recently had to agree 
to pay the king a much higher sum for his county and honour. King William 
demanded large sums even from his closest advisors. Two sources on opposite 
sides of a dispute between the archbishop of York and the bishop of Lincoln 
mention that the latter paid £3000 or £5000 as the price of a favourable ruling 
from the king. The bishop of Lincoln was Robert Bloet, sometime chancellor, 
and a man very close indeed to the king’s business.” What brings verisimilitude 
is the fact that Robert fitz Haimo, one of the king’s stewards, witnesses a num- 
ber of other acts for William II in very limited company, suggesting that he was 
one of the king’s trusted negotiators.“ Earl Henry’s attestations are far more 
limited, but there is no doubt of his closeness to the king and of his active pres- 
ence in the settlement after the ending of the rebellion in 1088.*' They both 


32 Hugh the Chanter, The History of the Church of York, ed. by Johnson, pp. 14-15, who 
gives the figure as £3000; Henry of Huntingdon, Historia Anglorum, ed. by Greenway, p. 418, 
vii. 3), mentions £5000. Hugh sought to denigrate the case made by the church of Lincoln, 
Henry to exonerate Bishop Robert and blame the king. 


40 'The following examples are selected to exclude those where he witnesses in a large 
company: Regesta regum Anglo-Normannorum, 1, no. 335, writ-charter for Stow abbey (Lincs), 
datable to May 1092-March 1093, witnessed by Robert fitz Haimo alone; no. 347, writ- 
charter for Malmesbury abbey, probably datable to 1091—1095, witnessed by Bishop William 
of Durham, Robert fitz Haimo, and Ranulf Flambard, chaplain; no. 359, writ for Abingdon 
abbey, datable to 1090-1093, witnessed by Robert fitz Haimo, Robert Bloet as chancellor, and 
Croc the huntsman; no. 407, writ for the canons of Lincoln cathedral, datable to 1093-1094, 
witnessed by Robert fitz Haimo and Ivo Taillebois; no. 411, writ for Troarn abbey, datable to 
July 1093-July 1098, witnessed by Earl Hugh of Shrewsbury and Robert fitz Haimo; no. 427, 
writ-charter for Bishop Ranulf of Durham, datable to January 1109, witnessed by William 
Giffard as chancellor, Count Robert of Meulan, and Robert fitz Haimo; no. 479, writ-charter 
confirming an exchange of lands in Lincolnshire between Urse d'Abetot and Robert de Lacy, 
datable to 1095, witnessed by Bishop Robert of Lincoln and Robert fitz Haimo; no. 721, writ 
for Abingdon abbey, datable to November 1100-Easter 1101, witnessed by William Giffard 
as chancellor and Robert fitz Haimo; no. 722, writ-charter for Abingdon abbey, datable to 
September 1102-spring 1105, witnessed by Queen Matilda and Robert fitz Haimo. 


^! Earl Henry’s appearing in long witness lists of the great men of the realm, for example, 


DOING BUSINESS WITH WILLIAM RUFUS 381 


witnessed the Haddenham charter, and they would witness a number of other 
acts together, continuing into Henry I’s reign. Indeed, they were both witnesses 
to Henry’s coronation charter in 1100.” What may have brought Earl Henry 
into these negotiations was the need to do business with Archbishop Lanfranc, 
a man of the highest rank under the king, who would be disparaged by doing 
business only with men such as Robert. There is little evidence that the Norman 
kings had much need or use for earls, and they appointed very few until such 
time as King Stephen and the Empress Matilda awarded counties to many of 
their closest supporters.? But for carrying out business negotiations with men 
of very high rank, the king may have needed at least one or two trusty earls or 
counts close to him. 

The circumstances are also favourable to the credibility of the story. After 
the siege in 1088 the need to defend Rochester in future was no doubt in the 
king’s mind at the time of the settlement. Flight mentions our narrator’s silence 
on this point as showing indifference to historical facts.“ That does not under- 
mine the narrative, which is concerned only to fix in the minds of the monks 
who heard the story how the wall of the castle bears witness to the king’s confir- 
mation of their owning Haddenham. It is for us as historians to contextualize, 
and the context fits together well. 


in Regesta regum Anglo-Normannorum, 1, no. 314, does not demonstrate his role as a business 
manager for the king. We need his appearance in short witness lists that show regular 
negotiators. I find no good examples in William II’s time, but the writ of Henry I for the abbot 
of Burton against the sheriff of Stafford, no. 766, datable 1100-1106, is witnessed only by the 
chancellor, Earl Henry, and one other person whose name is not preserved. Henry was the sole 
witness at Waltham to a writ for the abbot of Reims (no. 900), datable no later than 1108. His 
role is made less transparent by his witness alongside his brother Count Robert of Meulan, 
as, for example, in February 1102 in a charter for the king’s senior steward, Eudo Dapifer 
(no. 564). In writs for the bishop of Durham at Westminster in August 1101 Earl Henry 
witnesses with just his brother (no. 540, 541), and with other witnesses they both attest the 
subsequent writ-charters at Windsor in September (no. 545, 546). The brothers attest together 
again at Winchester at Easter early in the reign in a writ for the abbot of Jumiéges, this time 
with Robert fitz Haimo and others (no. 638). 


= Regesta regum Anglo-Normannorum, 1, no. 488, the Coronation charter, dated at 
Westminster, 5 August 1100, and witnessed by Bishop Maurice of London, William Giffard as 
bishop elect of Winchester, Bishop Gerard of Hereford, Earl Henry of Warwick, Earl Simon 
of Northampton, Walter Giffard, Robert de Montfort, Roger Bigod, Eudo Dapifer, Robert fitz 
Haimo, and Robert Malet. 


43 Sharpe, "The Earl and his Shire in the Anglo-Norman Period’. 
^ Flight, The Bishops and Monks of Rochester, p. 13. 
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While it is not without interest to see how monastic memory might be 
trained, far more important is the witness this little story provides into the 
negotiations that lie behind many royal acts. We know that the king expected 
to be paid for favours, and his consent to a valuable transaction had its price. 
One sees the sums of money paid as a fine in every pipe roll, and at a later date 
one can follow a fine, first set down in the fine roll, then its payment in the 
pipe roll, with any unpaid portion carried forward in the memoranda roll to 
the succeeding year. The sum paid was no doubt the result of a negotiation, 
and normally the option of building a castle would not enter into it. That is 
peculiar to the circumstances, that the king needed to rebuild Rochester castle, 
and that Gundulf could do the job as well as anyone. The pattern of witness- 
ing in the charters of William II and Henry I strongly suggests that much of 
this negotiating of fines was done by men close to the king and experienced 
with the conduct of the king’s business. Robert fitz Haimo was certainly such a 
man, and this story gives us reason to think that Earl Henry was too. His rarer 
appearance may reflect the possibility that he took part himself only in high- 
status business. And Archbishop Lanfranc was certainly a petitioner of high 
status, a man who had worked closely with the king’s father over very many 
years, who had smoothed the king’s own accession, anointed and crowned 
him, and might have expected direct access. But this story reflects no argument 
between Lanfranc and William Rufus. Indeed, a few months later, at Salisbury, 
the archbishop would personally put the king’s case against the disloyal bishop 
of Durham. This was business, and not a matter of favours. What we have seen 
in this story is in effect a gloss on three words in Henry I’s coronation char- 
ter from August 1100, ‘mecum inde loquatur’ (‘he shall speak with me on the 
matter’). This is said with reference to marriages ‘if one of my barons or my 
other men will have wished to give his daughter to marry’, he will need the 
king’s license. It may be that in those circumstances, a direct request to the king 
was expected, though we ought not to assume that. Where negotiation was 
involved, it was surely understood by all that the king discussed business with 
his business managers, and they dealt with the clients. The story is a fascinating 
window on to negotiations behind witness lists. 


^ (24, 1, 521-23, $ 3. My own edition of the coronation charter is available online at 
Sharpe, The Charters of William II and Henry I <http://actswilliam2henry1.wordpress.com/>. 
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prior of Bec (1040-63), abbot of Caen (1063-70), and archbishop 

of Canterbury (1070-89). They were also close friends of St Anselm 
as monk, prior and abbot of Bec (1060—93) and archbishop of Canterbury 
(1093-1109) after Lanfranc. These two Bec monks, Gundulf and Ernulf, 
were among many monks of Bec who accompanied Lanfranc to Canterbury 
in 1070 and thereafter. In that cohort were many Bec monks who first lived 
at Canterbury among the monks in that abbey, and then became abbots and 
bishops throughout England: Henry, first prior of Canterbury, then abbot of 
Battle (1096-1102), succeeded by Bec monk Ralph (abbot of Battle 1107-24); 
Richard abbot of Ely (1100-07), and another Richard abbot of St Werbergh's 
Chester (1092-1117); Gilbert Crispin abbot of Westminster (1087-1117/18); 
Thurstan and Herluin successive abbots of Glastonbury (Thurstan 1077-82; 
Herluin 1082-1118); Walter abbot of Evesham (1077-1104); Paul abbot of 
St Alban’s (1077-93), followed by Bec monk Richard d'Aubigny (1097-1119); 
Hugh de Flori, abbot of St Augustine’s Canterbury (1108-26); and Thomas of 
Bayeux, archbishop of York (1070-1101); while our Ernulf became first prior of 
Christ Church Canterbury, then abbot of Peterborough (1107-14), and finally 
bishop of Rochester (1114-23?), where he ordered to be compiled the Textus 
Roffensis. But Ernulf’s way was laid and the ground prepared by his predeces- 
sor at Rochester, Gundulf (bishop 1076-1108), perhaps the premier student 


@ undulfand Ernulf of Rochester are well known as students of Lanfranc, 
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of Bec apart from Anselm.' Rodney Thomson concluded that ‘Bec’s lustre was 
shared with Canterbury and a handful of other English centres populated and 
ruled by former monks of the Norman house [of Bec]? But the Bec monks were 
neither only a handful, nor did they consider themselves former Bec monks, as 
I have recently argued? Bec monks were part ofa loyal and connected network 
of reformers saturating the English abbatial and Episcopal offices, very con- 
scious of their training and mission from Bec.* As Thomson himself remarks, 
the Bec author of Vita Gundulfi, writing in Rochester, still considered himself 
a monk of Bec in the 1120s It is in the context of this large migration of Bec 
students to head English abbeys and bishoprics that both Ernulf and Gundulf 
must be seen, and it is against this background that we must consider the mean- 
ing of Ernulf’s compilation of the Textus Roffensis. I will argue below that it 
is a document well within the Bec tradition in which the monks of Bec were 
trained for the governance of the abbeys and bishoprics over which they were 
appointed to rule. 

First and foremost in the Bec migration to England were Archbishops 
Lanfranc and Anselm. According to Gilbert Crispin, 'summi pontificis 
Alexandri [...] consulto et rogatu' (‘at the decision and request of the highest 
pontiff’) Pope Alexander II (1061-73 — probably a Bec student himself), 
King William I — the Conqueror (1066-87) — called Lanfranc to England in 
1070 with the clear charge to reform the English church: messengers told Bec's 
abbot Herluin (1034/37-1079) that King William had chosen ‘doctorem 
supra memoratum' (the learned Lanfranc) 'ad meliorandos ecclesiarum status' 
(for bettering the conditions) of the English churches." Lanfranc accomplished 
this extension of the ‘new order’ of Bec by following the command of Exodus, 


! For these dates, see Vaughn, “The Students of Bec in England: Appended is a chart 
listing all the Bec students who held high office in England, with their regnal dates. 


? The Life of Gundulf, ed. by Thomson, p. 1; Cf. Knowles, The Monastic Order in England, 
chs 5-7. 


3 Vaughn, “The Students of Bec in England’ 


^ See Vaughn, “The Students of Bec in England’, passim. See also Vaughn, Archbishop 
Anselm, pp. 23-49 and passim. 


> The Life of Gundulf, ed. by Thomson, p. 5. 
$ For this probability, see Vaughn, Anselm of Bec and Robert of Meulan, pp. 33-34. 


7 Vita Herluini, ed. by Robinson, p. 99; and Vita Herluini, ed. by Abulafia and Evans, 
p- 200. For the translation, see Vaughn, The Abbey of Bec, p. 78. 
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to ‘Honour thy Father and Mother’? which was of course Herluin and the 
church of Bec, by obeying the command of Abbot Herluin to go to England. 
But England was not Lanfranc’s first arena of reform, for Crispin reports that 
it was because Bec’s teacher Lanfranc ‘non solum eam uerum alias omnes per 
patriam suo exemplo et doctrina sustentabat ecclesias’ (‘sustained not only Bec 
but all other churches throughout [Normandy] by his example and instruc- 
tion’) that King William asked Lanfranc ‘ob religionis sacre institutionem tra- 
dendam Anglis (‘to transmit the principles of sacred religion to the English’).? 
What Crispin means is that Lanfranc had first undertaken the reform of all 
the Norman churches — both William of Poitiers and Vita Lanfranci express 
it as Duke William putting Lanfranc on a watchtower over the churches of 
Normandy" — and now King William wanted him to reform the churches of 
newly conquered England. The list of Bec migrants to England — priors, abbots, 
and bishops — shows one way Lanfranc accomplished this: by filling English 
churches with his own well-trained students from Bec, Caen, Lessay, Lire, and 
other Bec dependencies, who, like the Vita Gundulfi author, still considered 
themselves Bec monks. Indeed, many of these Bec monks and Bec-affiliated 
monks became monks of Canterbury as Lanfranc filled his Canterbury abbey's 
ranks with Bec-trained monks under Bec-trained priors such as Ernulf himself. 
Well-known examples, let us recall, include the monks Maurice and Herluin; 
Henry, who later became prior of Canterbury, then abbot of Battle; Gilbert 
who became abbot of Westminster; and our own Gundulf, who became bishop 
of Rochester.'! 


8 Vita Herluini, ed. by Robinson, pp. 99-100; Vita Herluini, ed. by Abulafia and Evans, 
p. 200; Vaughn, The Abbey of Bec, p. 78 (translation). 


? Vita Herluini, ed. by Robinson, p. 100; Vita Herluini, ed. by Abulafia and Evans, 
p. 201; Vaughn, The Abbey of Bec, p. 78 (translation). 


1? William of Poitiers, Gesta Guillelmi, ed. and trans. by Davis and Chibnall, p. 84: To 
Lanfranc William "consulta animae suae, illi speculam quandam, unde ordinibus ecclesiasticis 
per omnem Normanniam prospiceretur, commisit" (‘committed the guidance of his soul, to 
him he entrusted the care of presiding, as though from a watch-tower, over all the ecclesiastical 
orders throughout Normandy’). Vita Lanfranci, in PL 150, col. 41; Vaughn, The Abbey of Bec, 
p. 97 (translation): William put Lanfranc on a watch-tower where he was able to watch over 
how the ecclesiastical orders followed their rule of living throughout Normandy and England; 
col. 34; p. 91: 'Lanfranc was also taken on as supreme counsellor by William duke of Normandy, 
for administering the business of the whole province’; col. 39, p. 95: In Normandy, ‘Not merely 
abbots, but archbishops, wise and religious men, trembled at Lanfranc's wisdom, his piety, and 
his authority, so that they rejoiced to submit themselves to his correction. 


11 Anselm as prior of Bec wrote numerous letters to these fellow Bec students, now 
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But what were they trained to do? So many of these Bec monks collected 
cartularies — as Ernulf collected Textus Roffensis — and wrote histories, biog- 
raphies, letters, and tracts which they specified should be used as legal docu- 
ments — as records of the precedents for the liberties of Bec and Canterbury 
— that a clear picture of the ideal Bec student emerges. Priscilla Watkins, in 
her article on Lanfranc’s abbey at Caen, much neglected by modern historians, 
argues that Lanfranc, like a good Benedictine abbot, taught by example," and 
reviewing that example paints our portrait of a Bec/Caen model for a student 
made in Lanfranc’s image. Lanfranc began his abbacy by sending his first monks 
— our Gundulf and William Bona Anima (future abbot of Caen, 1070-79, 
and archbishop of Rouen, 1079-1110) — to Bec for a proper education:" 
Caen was formed in Bec’s image, and Bec saw its monks as ‘filios filiorum’ (‘sons 
of its sons’). And Gundulf and William Bona Anima were simultaneously 
monks of both Bec and Caen, just as Gundulf and his fellow Bec and Caen 
monks would be simultaneously monks of Bec and Canterbury. The cartulary 
of St Etienne of Caen, a survey of land purchases, trades and redistributions 
made at St Etienne, shows Abbot Lanfranc taking care to buy up all the land 
around and in Caen that he could, securing such purchases with the charters 
recorded in the cartulary to guard them for posterity. He reshaped Caen’s land- 
scape by dredging and rechanneling the Orne and Odon rivers and building 
canals, one up to St Etienne itself large enough for ocean-going ships, to ensure 
the abbey’s prosperity, dominance over local trade, and participation in inter- 
national trade. Lanfranc purchased and constructed watermills and fisheries 


housed at Canterbury, before they went on to their duties as priors and abbots elsewhere. See 
Anselm, Opera omnia, ed. by Schmitt, cited by epistle number: Epistles 4, 5, 7, 8, 9, 16, 17, 24, 
28, 33, 34, 35, 40, for example, all written to Bec monks residing at Canterbury. 


12 Watkins, ‘Lanfranc at Caen’, pp. 84-90. Watkins quotes prolifically from the cartulary 
of St Etienne, Caen, with translations from Regesta regum Anglo-Normannorum, ed. by Bates. 
See also Watkins, ‘Caen and the Expansion of Ducal Power’. 


13 The Life of Gundulf, ed. by Thomson, p. 29. 


14 Vita Herluini, ed. by Robinson, p. 103; Vita Herluini, ed. by Abulafia and Evans, 
p. 204; Vaughn, The Abbey of Bec, p. 81 (translation): ‘Hos ecclesie sue filios uidit grandeuus 
pater aliis ecclesiis patres constitutos. Hii sunt filii de quibus in Psalmo dicitur: “Filii tui 
sicut nouelle oliuarum" (‘Herluin saw these sons of his own church established as fathers of 
other churches. These are the sons of whom it is said in the psalm: “Thy children are like olive 
plants"); “Vidit filios filiorum, ex sancto uidelicet Cadomensi cenobio fratres ad idem opus 
assumptos, in extremis nationibus multos gignere in domino' ('he saw many sons of his sons, 
the brothers from the holy abbey of Caen, who had been adopted for the same work, born in 
the Lord among the furthest nations) 
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along both the rivers and canal, carefully balancing and protecting the spheres 
of each enterprise. His land purchases included orchards and stone quarries: he 
was a great architect and builder of the churches of St Etienne and Ste Trinité, 
in Caen’s centre.? Thus Caen grew under Lanfranc’s direction from a village of 
tanners and shoemakers, millers and bakers to Normandy’s second city of inter- 
national commerce such that Englishmen, Jews and even Muslims — prob- 
ably from Spain — resided there;'6 and Gundulf was at his side as prior and 
right-hand-man — ‘coadiutorem’ ('co-judge")," sharing in and learning from 
Lanfranc’s enterprise. 

Like Bec’s abbot Herluin before him,'* Lanfranc secured his abbey’s present 
and future rights at court, beginning the compilation of the Caen cartulary, 
and trained his two abbatial successors, Bec/Caen monks William Bona Anima 
and Gislebert, to continue its collection documenting all these transactions 
as an unassailable historical and legal record, filled with names and details of 
purchases, exchanges, and court challenges concerning the abbey’s acquisitions 
and what was done with them.” Lanfranc’s pattern of acquisitions is fully rep- 
licated in the abbatial career of his successor, William Bona Anima, as David 
Spear has shown”? — although Spear wrote without access to the cartulary, 
which had been misplaced for one hundred years before its rediscovery shortly 
before Watkins made use of it for her dissertation. The cartulary also includes 
full records of the abbatial acquisitions of Lanfranc’s successors William Bona 


15 For Lanfranc as their architect, see Gibson, Lanfranc of Bec, pp. 101, 163. He was 
probably also the architect of the new church of Bec itself, started in 1056 before he went 
to Caen, and completed only after 1066. The frightened and hesitant Herluin began the new 
abbey ‘strongly trusting the help of his counsellor Lanfranc’, who was ‘the instigator of this 
undertaking’. Vita Herluini, ed. by Robinson, pp. 98-99. Vita Herluini, ed. by Abulafia and 
Evans, p. 199. Vaughn, The Abbey of Bec, pp. 77-78 (translation). 

16 Watkins, ‘Lanfranc at Caen’, passim. 

V The Life of Gundulf, ed. by Thomson, p. 31 (calls him coadiutorem, ‘co-judge’). 

18 Vita Herluini, ed. by Robinson, p. 96. Vita Herluini, ed. by Abulafia and Evans, p. 196; 
Vaughn, The Abbey of Bec, p. 75 (translation): the author praises Herluin for his skill in arguing 
secular cases at court and prudence in procuring assets in the secular world. See below for the 
exact quotation of this passage in quote at note 23. 

19 Archives departmentales du Calvados, Cartulaire de Saint-Etienne de Caen, entree 
1996-135 (Cote provisoire), and, as stated in n. 11 above, is liberally quoted in Watkins, 
‘Lanfranc at Caen’. The cartulary covers the abbatiates of Lanfranc (1063-70), William bona 
anima (1070-79), and Gislebert (1079-1101). 


20 Speare, ‘William bona anima. 
P 
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Anima and Gislebert, spanning the years 1063-1101.”! This cartulary repre- 
sents a partial precursor to Textus Roffensis. 

Like Bec’s abbot Herluin before him, and previously trained in the law 
schools and courts of Pavia,” Lanfranc was a penultimate lawyer. Gilbert 
Crispin, in Vita Herluini, describes Herluin as 


Abbas peritus erat in dirimendis causarum secularium controversiis, prudens in 
hiis que ad exteriora pertinent; in edificando et procurando que necessaria forent 
neque prudentior neque efficacior salua religione poterat esse. [...] Legum patrie 
scientissimus presidium suis erat contra iniquos exactores; et si quid inter eos con- 
trouersie nascebatur, equissimo confestim statu componebat. 


Herluin was skilled in dissolving controversies to do with secular cases, prudent 
in those things that related to the world outside; in building and in procuring all 
their necessities he could not have been cleverer or more effective without sacrific- 
ing his religious scruples [...] with what justice, with what serenity he ruled those 
under him? Well-versed in the law of his fatherland, he was a protector for his 


men against wicked judges. And if any difference arose amongst them, he settled 
23 


it immediately. 
The Vita Herluini expressly states that Lanfranc, as prior and teacher, was a model 
for the flock of the contemplative life, while Herluin as abbot was a model of the 
active life. The active life, clearly, involved meritorious service in the legal courts 
of the duchy to protect the rights of his abbey. The implication is that both the 
active and the contemplative virtues were necessary for the proper function- 
ing of the abbey.” Later, as abbot of Caen and as archbishop of Canterbury, 
Lanfranc would adopt this model of the active life as an administrator. 

As archbishop of Canterbury, Lanfranc's first acts were to secure the legal 
rights of Canterbury, through the testimony of Anglo-Saxon elders, and espe- 
cially by consulting Bede's history of Canterbury's foundation, taking the his- 
torical actions of the first archbishops of Canterbury as legally binding prec- 
edents.? As Lanfranc stated in his report to Pope Alexander II, 


?! Watkins, ‘Caen and the Expansion of Ducal Power”. 


22 Vita Herluini, ed. by Robinson, p. 96; Vita Herluini, ed. by Abulafia and Evans, p. 196; 
Vaughn, The Abbey of Bec, p. 75 (translation). 


2 Vita Herluini, ed. by Robinson, p. 96; Vita Herluini, ed. by Abulafia and Evans, p. 196; 
Vaughn, The Abbey of Bec, p. 75 (translation). 


?4 Vita Herluini, p. 96; Vita Herluini, ed. by Abulafia and Evans, p. 196; Vaughn, The 
Abbey of Bec, p. 75 (translation). 


25 Eadmer, Historia novorum, ed. by Rule, p. 17; indeed, he even secured a letter from 
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Allata est igitur Aecclesiastica gentis Anglorum ystoria quam Eboracensis aeccle- 
siae praesbiter et Anglorum doctor Beda composuit; lectae sententiae quibus pace 
omnium demonstratum est a tempore beati Augustini primi Dorobernensis archi- 
episcopi usque ad ipsius Bedae ultimam senectutem, quod fere centum et quad- 
raginta annorum spatio terminatur, antecessores meos super Eboracensem aeccle- 
siam totamque insulam quam Britanniam uocant necnon et Hiberniam primatum 
gessisse, curam pastoralem omnibus impendisse [...]. 


So we brought in The Ecclesiastical History of the English People, a work of Bede 
[...] passages were read out which proved [...] that my predecessors exercised pri- 
macy over the church of York and the whole island which men call Britain and over 
Ireland as well. They extended pastoral care to all; they ordained bishops and held 
councils where they thought fit [...].° 


He was treating Bede's history as a law book of customs. Several of Lanfranc's 
letters contain lists of legal precedents from early councils such as Carthage, 
Toledo, and Nicaea and papal decrees as he reviewed legal cases for many bish- 
ops of England;”’ and Lanfranc compiled laws for the English abbeys, his 
Monastic Constitutions. Gibson points out that they derive partly from Cluny, 
but also contain bits of the Regularis Concordia and other monastic consti- 
tutions.” Knowles notes the same points, and adds that they contain some 
usages from Bec, but are really a compilation of a number of different monas- 
tic usages.” Neither Gibson nor Knowles suggest that they were in any way a 
part of Gregorian Reform — nor were Lanfranc's reforms a part of Gregorian 
Reform. Rather, they were part of a unique reform movement emanating from 


Pope Alexander II affirming that monks (like Augustine, Laurence, Justus, Mellitus, and Paul) 
ought to populate the bishoprics of England. Eadmer Historia novorum, ed. by Rule, pp. 19-20. 
Lanfranc, Letters, ed. by Clover and Gibson, Epp. 3 and 4. 


26 Lanfranc, Letters, ed. by Clover and Gibson, Ep. 3, a memorandum recording the court 
proceedings; Ep. 4, reporting them to Pope Alexander II, from which this quote is extracted: 
Ep. 4, pp. 50-51. Ep. 11 records the proceedings of the Council of London of 1074. 


77 See especially Ep. 2, in which he consults Pope Alexander II on legal matters; Ep. 11, 
proceedings of 1074 Council of London, recites a number of laws from the Councils of Toledo, 
Mileum, Braccara, and Elvira, the Rule of St Benedict, and many papal degrees which are cited 
as laws or precedents for England. Epp 14 and 17, to John Archbishop of Rouen, rule on legal 
matters and cite various councils including Carthage; papal decrees, Isidore of Seville; Ep. 24 
to Herfast bishop of Thetford cites many papal decrees; Ep. 29 deals with a court case; Ep. 30 
deals with legal matters; Ep. 40 rules on legal matters; Ep. 43 rules on a legal matter; Ep. 47 
quotes the Councils of Nicaea, Antioch, Toledo, Ep. 59 rules on a court case, Ep. 60 also. 


28 Gibson, Lanfranc of Bec, pp. 172-75. 
? Knowles, The Monastic Order in England, pp. 123-24. 
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Bec in Normandy as part of the Norman Conquest, and applied exclusively to 
England, for the roots of Lanfranc’s compilation are once again to be found in 
Bede’s Ecclesiastical History. Indeed Bede records Pope Gregory I’s (590-604) 
order to Archbishop Augustine of Canterbury (597—604) to survey continen- 
tal monastic practices to compile from their best features a Rule for England.” 
This is exactly what Lanfranc did, once again using the Ecclesiastical History as a 
kind of law book — a book of instructions and guidance for the proper form of 
the English Church. Lanfranc’s Monastic Constitutions may be seen as emulat- 
ing this papal order anew for England. 

As archbishop, Lanfranc’s student and successor Anselm stated Lanfranc’s 
1070 legal principle succinctly, as he applied it in his own archiepiscopate 
under much more difficult circumstances in the reign of King William Rufus 


(1087-1100). As he reported to Pope Urban II (1088-99): 


Videbam enim multa mala in terra illa, quae nec tolerare debebam nec episcopali 
libertate corrigere poteram [...] Servitia gravia et antecessoribus meis inusitata, 
ultra quam ferre possem aut pati deberem, a me exigebat. Legem autem dei et 
canonicas et apostolicas auctoritates voluntariis consuetudinibus obrui videbam. 
De his omnibus, cum loquebar, nihil efficiebam, et non tam simplex rectitudo 
quam voluntariae consuetudines obtendebantur. Sciens igitur quia, si haec ita 
usque in finem tolerarem, in damnationem animae meae successoribus meis tam 
pravam consuetudinem confirmarem [...] 


I saw many evils in [England] which I ought not to have tolerated [...] not [...] 
customary to my predecessors, nor was I able to correct them by Episcopal liberty 
[...] I saw the law of God and the canonical and Apostolic authorities overrun by 
arbitrary usages — voluntariis consuetudinibus [...] I knew that if I tolerated these 
things to the end I would confirm — confirmarem — to the damnation of my soul 
such evil usages for my successors.*! 


30 Bede, HE, pp. 80-83: ‘Sed mihi placet ut, siue in Romana siue in Galliarum seu in 
qualibet ecclesia aliquid inuenisti, quod plus omnipotenti Deo posit placere, sollicite eligas, 
et in Anglorum ecclesia, quae adhuc ad fidem noua est, institutione praecipua, quae de multis 
ecclesiis colligere potuisti, infundas. (‘if you have found any customs in the Roman or the 
Gaulish church or any other church which may be more pleasing to almighty God, you should 
make a careful selection of them and sedulously teach the Church of the English, which is still 
new in the faith, what you have been able to gather from other churches.) 


at Ep. 206. Anselm, Letters, trans. by Fröhlich, 11, 147 translates episcopali libertate as 
‘episcopal authority’ in his translation. Although /ibertas ecclesia was one of the core arguments 
of the Gregorian Reform, Anselm is here making an argument for the liberty of the English 
Church, which happened to coincide with Gregorian Reform. Anselm was not making an 
argument for Gregorian Reform itself. On this issue, see Vaughn, Anselm of Bec and Robert of 
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Thus in Anselm’s view — and probably also in Lanfranc’s — any historical 
event or circumstance quickly became a custom, and apparently in their view, 
as Anselm’s quote above shows, once it happened, if not contested, it became a 
custom, and thus a law. 

Lanfranc carefully recorded his survey of English episcopal customs and 
historical documents for Pope Alexander II, as we saw above, and in his own 
letters, and they were recorded also in the Acta Lanfranci — a triple guarantee 
of the legal rights of Canterbury for posterity. Anselm’s letters preserve two 
separate accounts of his fight against King William Rufus for the rights of 
Canterbury: the above letter to Pope Urban II, and one to Urban’s successor 
Paschal II (1099-1118).? Mark Philpott sees Anselm implying ‘an identity 
of the law with the will of God’ Anselm ‘was not merely following Lanfranc’s 
precedents, but was using the same intellectual tools and resources in a similar 
context [...] Anselm was, in the terms of his own day, a perfectly competent 
canon lawyer.” Bec Monks were trained as superb lawyers who, interestingly, 
both used historical documents like Bede’s history as sources for law — the 
historical records of traditions and customs — and created such documents as 
legal records for posterity** — documents like Acta Lanfranci, the cartulary 
of Caen, and both Lanfranc’s and Anselm’s collected letters. Vita Gundulfi and 
Textus Roffensis, both products of monks of Bec — the first anonymous, the 
second Ernulf bishop of Rochester — at Rochester, and thus related, belong in 
this category of Bec documents. 

Once transferred to England, Bec monk Gilbert Crispin, abbot of 
Westminster, reports in Vita Herluini, Lanfranc reformed 'coenobialis ordo, 
qui omnino ad laicalem prolapsus fuerat dissolutionem’ (‘the order of monks, 
which had totally lapsed into unclerical dissoluteness’) to conform to ‘probatis- 
simorum [...] disciplinam monasteriorum (‘the discipline of the best-approved 
monasteries’) — can we doubt that he meant Bec and Caen? ‘Clerici sub 
canonicali coercentur regula; populus, rituum barbarorum interdicta uanitate, 
ad rectam credendi atque uiuendi formam eruditur. (‘The churchmen were 
restrained under canonical rule. The people, when their empty and barbarous 
rites had been forbidden, were educated toward the right pattern of believ- 


Meulan, where it is argued that Anselm fought primarily for the rights of Canterbury, not for 
the Papacy. 


32 Anselm, Letters, trans. by Fröhlich, Epp. 206 and 210. 
33 Philpott, “In primis”. 


34 On Anselm’s view of law and history, see Vaughn, ‘Anselm of Canterbury’s View. 
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ing and living)” Part of that right pattern of believing and living included a 
concern for women; recall that Herluin’s mother had aided him in the founda- 
tion of Bec. Lanfranc set an example by serving as a spiritual guide to Queen 
Margaret of Scotland (1070-93).° And Lanfranc accomplished this educa- 
tion of the English people by importing Bec/Caen monks to England, as teach- 
ers and rulers, abbots and bishops. 

But exactly who were these Bec monks? We have already seen that they com- 
prised men of Bec, its dependencies, and Caen. Moreover, Anselm also called 
Eadmer, a monk of Canterbury, a ‘monk of Bec’ in a very clear statement in one 
of his letters: ‘Edmerus, carissimus filius meus [...] monachus Becci [...] eccle- 
siae Beccensi ut filius [...]’ 'Eadmer, my dearest son [...] a monk of Bec [...] son 
of the church of Bec). Some modern historians have suggested that Anselm 
made a mistake, a slip of his pen — or even a joke by calling Eadmer a monk 
of Bec. But it is quite clear that from the moment Lanfranc imported the huge 
coterie of Bec and Bec affiliated monks to Canterbury, and appointed succes- 
sive Bec monks as priors of Canterbury, that he was establishing a Bec/Caen/ 
Canterbury confraternity. On Abbot Anselm’s first visit to England in 1082, he 
was taken into the Canterbury confraternity:** As Eadmer tells us, ‘accepta 
fraternitate monachorum, factus est inter eos unus ex eis’ ( received into the fra- 
ternity of the monks, he lived among them like one of them") — and he began 
teaching them as their teacher.? Thus, like Gundulf, Ernost, Ernulf, Henry, 
Maurice, and Paul, mentioned above, and later Anselm the Younger (abbot of 
Bury, 1121-48), and so many other Bec monks already at Christ Church, as 
we have seen, Anselm also became a monk of Canterbury; and Eadmer tells 
us, so Southern explains, that Anselm taught the Canterbury monks there — 
including Eadmer himself. Eadmer also tells us that he himself had been in 
Anselm’s obedience as soon as Anselm had been assumed into the pontificate 


35 Vita Herluini, ed. by Robinson, p. 100; Vita Herluini, ed. by Abulafia and Evans, p. 201; 
Vaughn, The Abbey of Bec, pp. 78-79 (translation). 


36 Hunneycutt, Matilda of Scotland, p. 112. See Lanfranc, Letters, ed. by Clover and 
Gibson, Ep. 50, to Margaret, affirming that he will be her spiritual father and she his spiritual 
daughter. Anselm and Gundulf both were to take up this example with great fervour. See, for 
Anselm, Vaughn, St Anselm and the Handmaidens of God. For Gundulf, see below. 


37 Anselm, Letters, trans. by Fröhlich, Ep. 209. 


38 Eadmer, Vita Anselmi, ed. and trans. by Southern, p. 48. 'ipsi monachorum conventui a 
gratiarum actione inchoans' (‘He afterwards spoke to the whole body of monks’). 


39 Eadmer, Vita Anselmi, ed. and trans. by Southern, p. 50. 


40 Eadmer, History of Recent Events, trans. by Bosanquet, p. ix. 
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of Canterbury in 1093.* Southern also asserts that Anselm was ‘the first cham- 
pion of English usage’ — although perhaps Lanfranc’s prior legal use of Bede’s 
history might better claim this title. Whatever the case, Canterbury monks like 
Osbern and Holvard also went to Bec to study as well,? — sent by Lanfranc 
— and thus could be called monks of Bec, as the Bec monks who went to 
Canterbury were also called monks of Canterbury. 

For Anselm, Eadmer seems to have fallen into this same category. Apparently 
a Bec education made one part of the larger Bec confraternity, whether in 
Caen or any other of Bec’s daughter houses such as Lessay, Lire, Conflans, 
Préaux — or indeed Canterbury, and by extension Rochester, St Alban’s 
Glastonbury, Evesham, Battle, Chester, Westminster — wherever a Bec monk 
or abbot taught. Dom David Knowles remarks that Gilbert Crispin, as abbot of 
Westminster, ‘represented the purest traditions of Bec,“ for example. As part 
of this larger Bec confraternity, then, Eadmer’s Historia Novorum is particu- 
larly significant as a historical record of the rights and privileges of Canterbury. 
Eadmer portrayed the English reform as essentially English: as instituted by the 
royal/archiepiscopal pair St Dunstan (Archbishop of Canterbury 960-78) and 
King Edgar (959-75), and continued by Lanfranc (Archbishop of Canterbury 
1070-89) and King William I (1066-87), and Anselm (Archbishop of 
Canterbury 1093-1109) and King Henry I (1100-35) — after a regrettable 
interlude with King William Rufus, whom Eadmer portrayed as departing 
from the faith almost as an atheist — mirroring similar interludes in Bede.“ 
This archiepiscopal history Eadmer meant to serve as a record for posterity for 
anyone who might find himself 'emerserit quod horum exemplo aliquo modo 
juvari queat, parum quid muneris impendam’ (‘involved in any crisis in which 
the events which I record can afford a helpful precedent’).“ Historia Novorum 


41 Eadmer, Historia novorum, ed. by Rule, p. 250. 

#2 Eadmer, History of Recent Events, trans. by Bosanquet, p. ix. 

^5 Anselm, Letters, trans. by Fróhlich, Epp. 39, 69, 67, 74, 149, 152, 182, for Osbern; 
Epp. 33, 69 and 74 for Holvard. 

“4 Knowles, The Monastic Order in England, p. 186. 

45 For the interludes in Bede, see Bede, HE, Book II, pp. 118-19, 151-55, 163: on the 
deaths of Ethelbert and Sebehrt, their successors restored idolatry, causing the Canterbury 
monks and missionaries Mellitus and Justus to leave England. Laurence then converted King 
Eadbald; Paulinus then converted Edwin; King Edwin's successors also reverted to paganism, 
while King Oswald restored the kingdom to the faith (pp. 212-13). 

46 Eadmer, Historia novorum, ed. by Rule, p. 1. Translation in Eadmer, History of Recent 
Events, trans. by Bosanquet, p. 1. 
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was meant by Eadmer to be used as a legal document of precedents and customs 
set by Anselm in the future, much as Lanfranc had used Bede’s history as a legal 
document in the court case against Thomas archbishop of York in 1070, and it 
also held Archbishop Anselm up as a model for imitation. Thomson posits that 
Vita Gundulfi was written ‘in the Bec style’ presenting Gundulf precisely as this 
kind of episcopal model for future Rochester bishops.” 

Lanfranc appointed Bec monk Gundulf as bishop of Rochester early — 
1077. Eadmer mentions Gundulf’s brief predecessor Bec monk Ernost as 
almost the first of Lanfranc’s appointments, after he mentions Lanfranc’s 
appointment of Bec monk Paul as abbot of St Albans, also in 1077. But Ernost 
was first, as bishop of Rochester in 1076. When we consult Bede’s history, 
as Lanfranc and Eadmer did, we find that while Justus bishop of Rochester 
(604-624, archbishop of Canterbury 624-27/31) was not the first bishop 
St Augustine of Canterbury appointed — the bishop of London was — Justus 
then became both Augustine’s right-hand-man in Kent, and his eventual suc- 
cessor, while London fell by the wayside.** Eadmer notes Justus’s importance 
later, in his own recounting of Canterbury’s early history, asserting that Pope 
Boniface V (619-25) wrote to Archbishop Justus confirming the Canterbury 
Primacy as Metropolitan of All England.“ In the seventh century, the bishop 
of Rochester was by default Canterbury’s right-hand-man as its one and only 
suffragan. Lanfranc and Eadmer both seem to have read this as the correct tra- 
dition for Canterbury. Eadmer stresses the dire state in 1077 of both St Albans, 
which he found ‘ad nihilum fere devolutam’ (reduced almost to nothing), and 
Rochester, which contained little more than four canons in great hardship.” 

In 1077 too, Lanfranc appointed Thurstan abbot of Glastonbury and 
Walter abbot of Evesham, as well as Paul abbot of St Albans. So Paul, the only 
one of these three Eadmer mentions, seems to symbolize all these Bec confra- 
ternity appointments, all of whom followed a distinctive pattern of administer- 
ing their abbeys and sees. They were all legal experts, like Lanfranc researching 


#7 The Life of Gundulf, ed. by Thomson, pp. 5, 7. 


48 Bede, HE, pp. 158-59. Laurence was Augustine’s immediate successor, followed 
by Mellitus bishop of London, and Justus succeeded Mellitus. It is interesting to note that 
Augustine consecrated Laurence during his lifetime (pp. 144-45). 

49 Eadmer, Historia novorum, ed. by Rule, pp. 262-63. Here Eadmer reproduces the 
Canterbury Forgeries, and the next letter he attributes to Pope Honorius I (625-38), writing to 
Archbishop Honorius, in which he affirms Gregory’s grant to Augustine and all his successors 
in posterity the metropolitan and primatial seat in the city of Canterbury. 


50 Eadmer, Historia novorum, ed. by Rule, p. 15. 
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the ancient customs and rights of their abbacies, and defending these rights at 
court. Every iota of customary rights must be discovered, defended, recovered, 
and immortalized. Most preserved substantiating legal documents, in surveys 
recalling Lanfranc’s survey of Caen, or like Lanfranc’s Canterbury Domesday 
Monachorum, or indeed like the Textus Roffensis. Domesday Monachorum pro- 
vides a close parallel to Textus Roffensis as well as to Domesday Book, with its 
eleventh-century lists of the rents, fees, customs, churches, knights, and other 
possessions not only of the church of Canterbury in Kent, but also of the 
church of Rochester — in every case each of the Rochester listings following 
each of the listings for Canterbury. As David Douglas remarks in his introduc- 
tion to the facsimile, Domesday Monachorum sheds tremendous light on the 
administrative activities of Lanfranc.*! 

Chronicles, histories like Historia Novorum, or Vitae like Vita Gundulfi 
are also filled with corroborating letters and legal documents. As Dom David 
Knowles remarked, ‘the monasteries were to be the great power in reorganizing 
the spiritual life in England. [...] [Lanfranc] drew unsparingly upon Bec and 
Caen when he needed men for bishoprics, abbacies, and for the good of Christ 
Church’.* Bec abbots sometimes introduced monks, but always introduced Bec 
reform — sometimes, but not often, with disastrous results, as at Glastonbury’s 
monastic rebellion under its new abbot Thurstan monk of Caen (1077-1118), 
who tried to substitute the ceremonies and chants of the Dijon school for the 
Glastonbury monks’ inherited Gregorian practices.’ On the whole, however, 
the approximately fifteen abbots Lanfranc and later Anselm plucked from Bec 
and its dependencies — Knowles suspects there must be more — were an unu- 
sually able and exemplary body of men.™ Like Lanfranc, who built St Etienne 
and Ste. Trinité, and rebuilt Canterbury Cathedral, abbeys and hospitals, Bec 
monks were architects and builders? Bec men were legal historians, active law- 
yers at court, preservers of historical/legal records, avid acquirers of land, and 


>! See Domesday Monachorum of Christ Church Canterbury, ed. by Douglas, for the 
facsimile; see Victoria County History of Kent, 111, 253-69, for a translation by Nellie Nielson. 


5 Knowles, The Monastic Order in England, p. 110. 

53 Knowles, The Monastic Order in England, pp. 114-15. 
54 Knowles, The Monastic Order in England, pp. 112-13. 
55 See Eadmer, Historia novorum, ed. by Rule, pp. 15-17. 


56 Knowles, The Monastic Order in England, p. 119. Knowles states that the first task to 
which these Norman abbots turned was providing spacious and carefully planned monastic 


buildings. 
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great builders of churches. Between Textus Roffensis and Vita Gundulfi, we have 
all of these typical Bec activities represented, from the collection of ancient 
laws, to historical genealogies, to charters and land grants, to court proceedings 
to defend ancient rights or restore lost lands, to building activities — Textus 
Roffensis has it all. 

Vita Gundulfi, on the other hand, emulates both Vita Herluini and Historia 
Novorum. Gundulf himself was the ultimate student of Bec. The Bec author of 
Vita Gundulfi wishes to show that great deeds made men like Gundulf great: 
‘illi magni esse magna faciendo’ (“They were great by doing great things"). 
Gundulf was first a cleric, then a monk, and finally a bishop — but this last 
dignity decorated — decorans — his monasticism, rather than replaced it.* 
After a terrifying storm on his return from pilgrimage to Jerusalem,” Gundulf 
became a Bec monk, soon joined by fellow student Anselm. Thus the pilgrim- 
age to Jerusalem must have occurred in the late 1050s, for Anselm arrived 
at Bec about 1059 or 1060.° The two were of one heart and mind, bound 
together by the chains of friendship, each complimenting the other — Anselm 
was Christ in his wisdom, Gundulf was Mary in his tears. One planted, one 
watered. Lanfranc loved Gundulf too, and took him to Caen in 1063 to be 
‘coenobii gubernatione coadiutorem’ (‘his right-hand-man in the governing 
of his new abbey"). In 1070, Lanfranc took Gundulf to England with him, 
and ‘quia in rebus etiam exterioribus industrius ualde erat’ (‘because he was 
very industrious in exterior things’), constituted him procurator of his per- 
sonal property. Gundulf’s fame grew ‘tam de illius sanctissima religione quam 
de prudentissima secularium rerum administratione’ (‘as much from his most 
holy religion as from his discretion and very prudent administration of secular 
things ).? Dividing his time well, he was both Mary and Martha — contempla- 
tive and active. 

When Bishop Ernost died almost immediately upon Lanfranc’s appoint- 
ment of him as bishop of Rochester in 1076, Lanfranc, ‘sapienter adminis- 
trante’ (‘wisely administrating’), wishing ‘monachus [...] monacho in episco- 


57 The Life of Gundulf, ed. by Thomson, p. 25. 
55 The Life of Gundulf, ed. by Thomson, p. 25. 
» The Life of Gundulf, ed. by Thomson, p. 28. 


60 Thomson reckons that Gundulf entered Bec in 1057; The Life of Gundulf, ed. by 
Thomson, p. 29 note. 


61 The Life of Gundulf, ed. by Thomson, p. 31. 
€. The Life of Gundulf, ed. by Thomson, p. 32. 
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patum [...] successerat" (‘that a monk might succeed to a monk’) in the church 
of Rochester ‘ex more antiquorum’ (‘from ancient custom’) chose Gundulf 
to succeed Ernost as bishop of Rochester, because Gundulf ‘habito cum sapi- 
entibus consilio’ (‘lived by counsel with wisdom’). Lanfranc and Gundulf 
installed monks at Rochester instead of canons, thus returning to ancient 
statutes, because 'audierant [...] ibi quondam monachos fuisse, unde ad anti- 
qua statuta redeuntes’ (“because they had heard that monks had once been 
there’). Gundulf at once destroyed the old church and built a new one, and 
soon sixty monks resided there. 'His Gundulfus uiuendi speculum, his totius 
religionis factus est documentum' ('to these men Gundulf was made the exam- 
ple of living, the document of all religion") — correcting them like the Virgin, 
securing necessities like Martha, and intently contemplating through prayer 
like Mary. We know from Textus Roffensis that he built not only Rochester 
Cathedral, but also Rochester Castle, reshaping the city. Lanfranc showered 
Rochester with rich gifts for Gundulf s achievements, and the two partners in 
rule divided the Rochester possessions between the bishop and the monks, with 
the monks receiving most for their necessities. This grant was carefully recorded 
in a Rochester charter, copied into Vita Gundulfi.° As the Conqueror loved 
Lanfranc, William II Rufus loved Gundulf more than any other bishop, and 
protected Rochester while oppressing the rest. When Odo of Kent besieged 
Rochester Castle, Gundulf served as mediator between the earl and the king, 
beloved by both for his fairness? — which recalls the mediation of the Virgin 
at God's court, as portrayed in Anselm's Dicta.” Gundulf dispensed charity lib- 
erally to the poor — especially pregnant women and new mothers. He clothed 
the naked with particular care at the winter solstice.” 


63 The Life of Gundulf, ed. by Thomson, pp. 38-39. 
6% The Life of Gundulf, ed. by Thomson, p. 40. 
© The Life of Gundulf, ed. by Thomson, pp. 40-41. 


66 See the relevant excerpts from Textus Roffensis appended to The Life of Gundulf, ed. by 
Thomson, pp. 75-85. 


7 The Life of Gundulf, ed. by Thomson, pp. 42-49. 

68 The Life of Gundulf, ed. by Thomson, pp. 49-50. 

© The Life of Gundulf, ed. by Thomson, pp. 50-51. 

79 For which see Memorials of St Anselm, ed. by Southern and Schmitt, pp. 205, 240, 267, 327. 
71 The Life of Gundulf, ed. by Thomson, p. 51. 


402 Sally N. Vaughn 


When Lanfranc died in 1089, Gundulf administered Canterbury during 
the ensuing vacancy enforced by King William Rufus.” After four long years, 
Anselm was elected archbishop — although surely Gundulf, like Bishop of 
Rochester Ralph d’Escures (1108-14, archbishop of Canterbury 1114-22) 


after him, was a candidate. 


Isti igitur Gundulfus et Anselmus gloriosi principes terrae quomodo in uita sua in 
principio conuersionis suae Becci dilexerunt se, ita in finibus terrae per supernam 
clementiam iunctis episcopatibus suis non sunt separati. 


Therefore these men, Gundulf and Anselm, glorious princes of the land, just as they 
had loved each other in their first conversations at Bec, so now were [...] joined by 
Supernal Clemency in their own bishoprics in the ends of the earth.” 


In addition to Mary and Martha and the Virgin, Gundulf was particularly 
devoted to Mary Magdalene.” 


Habito igitur cum sapientibus consilio et maxime fauente et auxilium praebente 
in multis uenerabili Anselmo archiepiscopo, sicut in ciuitate Rofensi construxerat 
uirorum, ita et feminarum coenobium in possessione sua quam Mellingas dicunt 
uir Dei aedificare curauit. Amabilis enim utrique sexui, ad religionis pietatem 
prodesse studuit et utrique sexui. 


Therefore having taken counsel with wise men, and with the venerable Anselm 
especially favouring and approving, in many things, just as he had constructed a 
monastery for men in the city of Rochester, so [Gundulf] built Malling, a monas- 
tery for women in his possession [...] lovable to each sex, he was zealous to advance 
religious piety to each sex.” 


Nevertheless, Gundulf’s constant comparisons to feminine models is extraor- 
dinary, and his oneness with Anselm suggests almost an episcopal partnership 
or even marriage. Just as Herluin and Lanfranc each represented one half of the 
dichotomy between the active and contemplative lives, and later both Lanfranc 
and Anselm represented both in the same person, as monk/archbishops, so 
Anselm and Gundulf, as Bec monks joined together as one soul, each repre- 
sented one of the two genders. Their unity of souls suggests a marriage, perhaps 


mirroring the marriage of Christ and His Church, or Christ and the Queen 


72 The Life of Gundulf, ed. by Thomson, p. 52. 
75 The Life of Gundulf, ed. by Thomson, pp. 54-55. 
74 The Life of Gundulf, ed. by Thomson, p. 56. 
75 The Life of Gundulf, ed. by Thomson, p. 58. 
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of Heaven. But Gundulf himself could represent the two halves of the gender 
divide united into one person. Recall, however, that Vita Gundulfi described 
Anselm as like Christ and Gundulf as like the Virgin — mirror images of the 
God/Christ and his bride/mother. Gundulf and Anselm paired together seem 
to have represented a mirror image of God himself and His Church. 

When Henry I became king in 1100, says Gundulf’s biographer, Gundulf 
worked with all his might to mediate between the king and his noble adversar- 
ies, winning them over to the king’s side, and also winning the king’s gratitude 
and the love of the nobles.”* Like the Virgin, he was a superb mediator — as 
we may recall he had been under King William Rufus. Eadmer too portrays 
Anselm as just such a loyal and helpful aide to the new king Henry I, camping 
in the field with his knights and rallying the English to the king’s side with pep 
talks, as the king’s brother Duke Robert Curthose threatened to invade England 
to claim the throne.” When Eadmer’s Historia Novorum and Vita Gundulfi are 
read side by side, Anselm and Gundulf emerge as partners in supporting King 
Henry when his brother Robert Curthose invaded England in 1101. 

As an active administrator, Gundulf had taken care to acquire and preserve 
legal confirmations of his episcopal and monastic property, from both king and 
archbishop. Now he undertook to build a town in the wilderness beside his 
foundation for women of Malling — a twin to the abbey church and its monks 
of Rochester. With Henry’s help, he filled the empty fields with crowds of peo- 
ple, built a manor for himself, and surrounded it with a town filled with mer- 
chants? — clearly emulating Lanfranc as he built the abbey of St Etienne and 
the city of Caen simultaneously. And as Lanfranc had been a special friend to 
St Margaret of Scotland, so Gundulf was a special friend and conversationalist 
to her daughter Queen Edith-Matilda, serving often as a mediator between the 
royal couple and the common people with pleas at court.” 


As his biographer concludes, Gundulf 


Militauit autem Deo sub regibus tribus, omnibus iis carus et acceptus. Rege nanque 
Guillelmo primo aecclesiam Rofensem Lanfranco suffragante construxit, regnante 
secundo terris aliquibus auxit. Rege Henrico filio prioris et fratre secundi res mona- 
chorum a suis regiae auctoritatis carta distinxit et confirmauit. Annuit autem rex 


76 The Life of Gundulf, ed. by Thomson, p. 59. 
77 Eadmer, Historia novorum, ed. by Rule, pp. 126-31. 
78 The Life of Gundulf, ed. by Thomson, p. 60. 
7? The Life of Gundulf, ed. by Thomson, p. 61. 
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primus libens construenti, secundus adaugenti, tercius confirmanti, omnibus coop- 
erari gaudentibus Deo homini quod bonum erat operanti. 


fought for God under three kings, dear and accepted by all. For he constructed 
the church of Rochester with the first King William, with Lanfranc aiding; with 
the second King William reigning, he augmented it with other lands; with King 
Henry, son of the first [William] and brother of the second [William] he distin- 
guished the monks’ possessions from his own by a charter of royal authority, and 
he confirmed it. Moreover the first king willingly agreed to the construction; the 
second to the augmenting; the third to the confirming; all with all rejoicing to 
cooperate with the man of God who was doing good.” 


While Ernulf, as a good monk of Bec, may have compiled Textus Roffensis, — as 
we have seen — Gundulf, the ultimate Bec monk with his Bec education, was 
surely its architect in concept, if not in deed. This extraordinary document 
cannot stand alone, but must be seen in the context of its ultimate creators, the 
teachers and students of Bec reform, and their personification in the person of 


Gundulf bishop of Rochester. 


8° The Life of Gundulf, ed. by Thomson, p. 61. 
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Acta Lanfranci see Lanfranc 
Æfic, royal reeve: 352 
Alfheah, archbishop of Canterbury: 346, 
351, 353 
Zlfheah, son of Alfstan: 326, 334 
Ælfmær, abbot of St Augustine’s, 
Canterbury: 351 
Ælfric, homilist: 200 
Ælfric, husband of Brihtwaru: 329 
Ælfric son of ZEscwynn: 324 
Ælfstan, bishop of Rochester: 321, 322, 
323, 329-36, 337, 356 
Ælfstan, son of Heahstan, father of 
ZElfheah: 325 n. 39, 338 
Zlfswith, wife of Brihtric: 323, 325, 329 
AElfthryth, queen of England: 323 
Escwynn: 324 
Athelberht I, king of Kent: 1, 107, 109, 
113, 120, 121, 258, 296-97 
charters (forged) of: 3, 25, 257, 259 n. 11 
laws of: 2, 5, 6, 24, 105, 106, 107—30, 
137, 157-70, 237—46, 248, 249-51, 
257, 258, 268 
chapters: 97 n. 42 (c. 85), 112-14 
(cc. 1-5), 114-15 (cc. 1-7, 10), 
119 (cc. 36, 54-59), 123 (cc. 8, 11, 
12, 14, 16), 124 (cc. 8, 12, 15,18, 
19, 20-26, 28-32), 129 (cc. 1-5, 
31), 142 (cc. 1, 28), 143 (c. 81), 
147 (ec. 25, 52), 150 (c. 23), 159 (c. 
12), 161 (cc. 11, 12), 164 (cc. 8, 9), 
165 (c. 77), 238 (c. 36), 239 (c. 64), 
268-69 (cc. 27-29) 
composition of: 108-12, 126, 
148 n. 54, 162 
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copy of at St Augustine' abbey, 
Canterbury: 108, 110 
language of: 125-30, 142, 169 
preservation of: 105, 108, 141, 258 
rubric of: 108-09, 125, 143-44 
see also Alfred, king of Wessex, laws of 
AEthelberht II, king of Kent: 325 
Athelfled, sister of Ealdorman Leofsige: 352 
Athelred, king of England: 302, 323, 336, 
338, 339-41, 344-47 
charters of: 301-03, 321, 350, 351-56 
coinage of: 331 
laws of: 88 (II Atr 5-5.2), 91-92 (II Atr 
5), 188 (V Atr), 223 (VI Atr 12) 
AEthelsige, manumitter of Ongynethel and 
her son: 299 
Athelsige, thegn of King ZEthelred: 
332-33, 336, 343-44, 346-47 
Æthelwold, bishop of Winchester: 323, 329, 
331, 332, 336, 341 
Albinus, abbot of St Augustine’s Abbey, 
Canterbury: 110 
Alexander II, pope: 388, 392-93, 395 
Alfred, king of Wessex, laws of: 6, 7 n. 18, 9, 
23, 25, 216-17, 220, 231-51 
ZEthelberht5 laws used as a source for: 
232, 237-41, 249, 251 
authorship of: 231-32, 234, 236, 251 
Lex Frisionum used as a source for: 232, 
236, 240-50, 251 
Mosiac Prologue of: 99, 231-36, 249, 251 
penitential literature used as a source for: 
232, 233-36, 249 
Amira, Karl von: 159 


anathema see charters, formulae 
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Anselm, archbishop of Canterbury: 387, 
388, 389-90 n.11, 394-403 
Anselm the Younger, abbot of Bury: 396 
archives, medieval: 108, 111, 116, 130, 262, 
263, 264, 267, 268, 269, 270, 272, 
316-17, 319-22, 323, 334, 356, 364 
Articuli Willelmi: 2, 6 n. 13, 21 
assemblies, local or royal: 109-10, 112, 113, 
188, 242, 298, 324, 325 n. 39, 326, 331, 
334, 336, 337, 338-39, 341, 342, 344, 
345 n. 101, 346-47, 351, 352, 353, 
355, 364, 366, 376, 393 
see also courts; 'Earhith'; Gadshill; 
Penenden Heath 
Assize of Clarendon: 60 
Ad see Gebyncdu Group 
Augustine, archbishop of Canterbury: 
109, 110, 113, 114, 115, 296-97, 
301, 394, 398 
questions to Pope Gregory of: 113 n. 19, 
114, 205, 209 
introduced written records in Kent: 110, 
130, 143, 257-59, 264, 296 
Ausenda, Giorgio: 119 


Bader, Karl Siegfrid: 167 

Barkley, Heather: 200 

Be Blaserum: 203 

Bec, abbey of: 387-403 

Bede, Ecclesiastical History: 109-10, 112, 
142, 393-95 

Letter to Egbert: 300 

Beormod, bishop of Rochester: 335 

Beowulf: 163, 165, 166 

Bertha, queen of Kent: 112-14 

Bethurum, Dorothy: 175-76, 184, 187 

Bewcastle Cross: 128 

Bible, Gundulf: 33 

bishops, role of in law: 70, 194-95, 203-04, 
206, 209, 210 

see also courts; oaths; ordeals 

Blockley, Mary: 151, 153 

Boniface V, pope: 398 

Brett, Martin: 28, 35, 40 

bridge, River Medway: 347-51 

Brihtric, husband of Alfswith: 323, 325, 
329 

Brihtric, kinsman of Brihtwaru (not 
married to Alfswith): 325, 330, 334 
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Brihtwaru, widow of Ælfric and kinswoman 
of Brihtric and Alfswith: 323-25, 329, 
330, 334 

Bromley and Fawkham, estates at: 324, 

325, 329, 330, 332, 333, 334-35, 336, 
343-44, 347 

Brooks, Nicholas: 26, 28, 317, 349 

Brunner, Heinrich: 260 

Burgric, bishop of Rochester: 322 

Byrhtferth, Vita sancti Ecgwini: 304 


Caen, Normandy, city of: 390-91, 403 
Cambridge Thegns’ Guild: 217 
Campbell, Alistair: 138, 144, 257-58, 
316-17 
canon law see law, canon 
Canons of Edgar: 188 
cartularies: 319 
compiled by former Bec monks: 390-92, 
395 
of Burton Abbey: 351 
of Christ Church, Canterbury: 28, 319 
of Rochester Cathedral (Textus Roffensis, 
part 2): 3,5, 11, 12 n. 38, 19, 20-21, 
22-23, 25, 26-30, 31, 35, 72, 80, 
108, 319, 351, 353 
Caen’s cartulary a precursor to: 391-92 
format of: 25 
sources of: 25 
of Worcester Cathedral: 23 n. 20 
see also Textus Roffensis 
catalogues, library: 
of Christ Church, Canterbury: 29 
of Peterborough Abbey: 30 
of Rochester’s library: 20, 29-31, 32, 35 
cattle-theft charm see Fugitive—Thief Rite 
CCC MS 383 (Cambridge, Corpus Christi 
College MS 383): 7, 69-80 
contents (compared to Textus Roffensis): 
71-72, 198, 202, 209, 217-18 
date: 69 n. 2 
duties of reeves, interest in: 72, 79 
interpolations and emendations to: 75, 
84-85, 90-91, 95-97, 194 
Old English, quality of in: 83-84 n. 3, 90, 
93,95 n. 36 
place compiled: 70, 76, 80 
portability: 69 
quire structure: 73 
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rubrics: 74-76 
Scipmen List in: 75-79 
scribes: 74-76 
treaties, interest in: 72, 79 
ceorl see status, freemen 
Chaplais, Pierre: 257-61, 265, 274-75, 282 
Charles-Edwards, Thomas: 225 
charters: 291-306, 315-16, 328 
Anglo-Saxon, idiosyncrasies of: 267, 300 
authenticity of: 24, 108, 258, 260, 261, 
271 n. 37, 318, 339, 344, 356, 
364 n. 2, 365, 366 
boundary clauses of: 150, 302-03, 
320-21, 335, 339, 345, 353 
documentary culture evidenced by: 
317-18, 328, 342, 398-99 
estates recovered with the help of: 325, 356 
financial penalties absent in England 
from: 268-69, 301 
formulae of: 53-55, 265-69, 269-74, 
275-79, 301-02, 304, 339, 366 
imitative hands in: 317 
‘intelligent design’ model for form of: 
262-63, 264-65 
late Roman private deeds as models for: 
260, 274-79, 292, 294-95, 300-01 
liturgy of donation preserved by: 298, 300 
Merovingian royal: 265, 277, 301 
‘natural selection’ model for form of: 
263-64 
original forms of: 317-19, 338, 339 
template criticism of: 291 
written on papyrus: 260 
see also /Ethelberht I; ZEthelred; archives; 
Augustine; cartularies; Christ 
Church, Canterbury; Edgar; forgery; 
Gundulf; Lanfranc; Snodland; 
Theodore; William II; Wouldham 
Christ Church, Canterbury: 7-8, 25, 26, 29, 
59, 206, 387, 396, 399 
charters of: 108, 263, 266, 268, 270, 278, 
304, 317, 326 
Rochester scriptorium influenced by: 28, 
31, 33, 36, 40 
script style of: 32 
sources for Rochester books from: 7-8, 9, 
21, 34, 36 
clergy, protection of: 110, 112-15 
see also protection 
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Cnut, king of England: 2, 3, 89, 355 
laws of: 2, 3, 5, 6, 7, 8, 23, 72, 73, 74, 88, 
151, 176, 185, 189 
chapters from: 85 (II Cn 55, 57), 85 
(II Cn 57), 86 (II Cn 55, 56), 86 
(II Cn 55), 87 (II Cn 56), 87 (II Cn 
56), 89 (II Cn 56), 91 (II Cn 56), 
95 (II Cn 32, 56), 96 (II Cn 56) 
coinage: 9 n. 29, 92, 120-22, 146, 331 
Colman, Fran: 147 
Colvin, H. M.: 373 n. 22 
compensation: 158-70, 227 
bot: 158 
manbot: 161, 166-67, 168,219 
punishment’s relationship to: 158, 168 
wergeld: 24, 88, 89, 91—94, 124, 129, 
162. n. 33, 167, 170, 179, 180, 
181-82, 185, 215-17, 220, 225, 
227 n. 58, 239, 246, 250 
Consiliatio Canuti; 87-88, 90, 178 
Cotton Library (Ashburnam House): 318 
courts: 9, 21, 50, 51-54, 57-58, 61-62, 
64, 392 
venues in Kent for meetings of: 64 
see also assemblies 
Cramer, Peter: 21 
Crick, Julia: 32, 318 n. 11 
Crowley, Joseph: 139, 144 
Cubitt, Catherine: 280, 304 
customs: 393-95, 398 
local: 64, 130, 162, 183, 185, 189 
unwritten: 88, 111, 113, 119-20, 129-30, 
162 


Danes: 341, 347-51, 357 
Davies, Wendy: 298-99 
Deanesly, Margaret: 260 
Dendle, Peter: 218 n. 15 
dialects: 138-53 
boundary clauses as evidence of: 150 
grammar and: 151-53 
idiolects and: 138 
lexis and: 148-51, 153 
Mercian political power and: 142, 146 
Middle English: 140 
mixed: 140, 141, 148 
onomastic evidence of: 140 
orthography and: 146 
phonology and: 144-48, 153 
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Dickins, Bruce: 126 

Domesday Book: 96 n. 41, 320, 321, 343, 399 

Domesday Monachorum: 399 

Douglas, David: 399 

drihtinbeag: 123, 157-70 

duel, judicial: 63 

Dunstan, archbishop of Canterbury: 
326-27, 331-32, 333, 334, 341, 397 


Eadmer, monk of Canterbury: 332, 396-97, 
398, 400, 403 
purpose of Historia novorum by: 397-98, 
399 
Eadwine, ealdorman of Sussex: 330 
Ealdred, archbishop of York: 58 
Eardwulf, bishop of Rochester: 292-93 
"Earhith, assembly at: 326 n. 42 
Edict of Rothari: 119 
Edgar, king of England: 315, 323, 324, 325, 
329, 334, 335, 397 
charters of: 334-35, 343 
laws of: 9, 73 
portrait of: 303 
Edith-Matilda, queen of England: 403 
Edmund, king of England, laws of: 219-20 
Edward the Confessor, king of England: 
303-04, 355; see also Laga Edwardi, 
Leges Edwardi Confessoris 
Elene: 200 
Ely, abbey of: 330 
Eorcenberht, king of Kent: 116 
Eorcenwald, bishop of London: 284 
Episcopus: 203 
Ernost, bishop of Rochester: 396, 398, 400, 
401 
Ernulf, bishop of Rochester: 20-22, 27-28, 
29, 30, 32, 34, 107 n. 4, 387, 388, 389, 
390, 395, 396, 404 
excommunication: 50, 268 
ceremony of: 304-06 
formulas for: 7 n. 14, 38, 50, 52-59, 61, 
63, 271, 272, 
Exeter, bishopric of: 303-04 


federan: 221-23, 224-27 

family: 163, 164 

feud: 28, 59, 88-89, 91, 92, 113, 118-19 

Fleming, Robin: 23 n. 20, 28 

Flight, Colin: 10 n. 33, 11, 20, 23, 26, 38, 
320 n. 20, 364, 368 nn. 12-13, 369, 381 
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Flint, Valerie: 196 
forgery: 24, 62, 188, 249, 261-62 n. 23, 
305, 317-19, 321, 328, 335, 339, 341, 
342, 346, 356, 364 n. 2, 367, 369 
Forsa rune-ring: 128-29 
Frankish law: 89, 116 n. 29, 117 
see also lawcodes, early Germanic 
Frantzen, Allen: 236 
Fugitive-Thief Rite: 63, 78, 193-210, 218 
textual classification of: 195-99 


Gadshill, assembly at: 334 
see also assemblies 
Gameson, Richard: 30 
Garnett, George: 5 n.7 
Gefmund, bishop of Rochester: 146, 147 
genealogies, royal: 24, 25, 72, 75, 78, 79, 
80, 400 
Gebyncdu Group: 177-89, 203 
Ad: 181-82, 185 
date of: 185 
Gebyncdu: 178-79, 202 
Hadbot: 182-83, 186-87, 189 
Mircna laga: 180-81, 185, 186, 217 
Nordleoda laga: 179-80, 185, 202, 217 
nostalgia and: 187-88 
Textus Roffensis version of: 184-87, 189 
see also Consiliatio Cnuti; Instituta Cnuti; 
Manuscripts, Cambridge, CCC MS 
190 and Cambridge CCC MS 201; 
Textus Roffensis 
Gibson, Margaret: 393 
Gilbert Crispin, abbot of Westminster: 387, 
388, 389, 392, 395, 397 
Vita Herluini by: 400 
Glastonbury, abbey: 397, 398 
rebellion of monks at: 399 
Godwine I, bishop of Rochester: 315, 321, 
327 n. 43, 332 n. 58, 333, 334, 337-49, 
350, 351-53, 354, 355-57 
Godwine II, bishop of Rochester: 354, 355 
Greatex, Joan: 40 
Gregory I, pope: 30, 35, 51, 113-14, 116, 
119, 129, 209, 259, 294-95, 296, 297, 
301, 394 
Grierson, Philip: 120 
Grimbald: 232, 234, 236, 251 
Grid: 188 
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Gundulf, bishop of Rochester: 26, 27, 29, 
32, 33, 37, 369-80, 387-91, 396, 398, 
400-04 

charters of: 365 n. 6 

models of female holiness applied to: 
402-03 

pilgrimage to Jerusalem by: 400 

Vita of: 377-78 n. 37, 388, 389, 395, 398, 
399, 400, 401, 403 


Hadbot see Gebyncdu Group 
Haddenham, manor of: 363, 364-67, 
370-73, 374 n. 27, 377-78, 
378-79 n. 38, 381 
narrative in Textus Roffensis concerning: 
367-82 
purpose of: 369 
Hadley, D. M.: 187 
Hadrian, abbot of St Augustine’s, 
Canterbury: 259, 275, 279 
Hadrian, pope: 298 
Haimo, sheriff of Kent: 376 
Hatfield, Council of: 280, 28/, 284 
healsfang: 219, 220, 221, 222, 223, 224, 
225 n. 47, 226, 227 
Hearne, Thomas: 369 n. 17 
Henry L king of England: 397, 403, 404 
coronation edict of: 2-3, 21, 201, 382 
Henry, abbot of Battle: 387, 389 
Henry de Beaumont, earl of Warwick: 
375-76, 382 
Herbert Losinga, bishop of Norwich: 52-58 
Herluin, abbot of Bec: 392, 402 
see also Gilbert Crispin 
Herluin, abbot of Glastonbury: 387 
Hertford, Council of: 280, 281, 282, 284 
Hill, Joyce: 208 
Hill, Thomas: 199 
Hilton (Hunts): 353 
Hit becwed: 194, 201, 202, 209 
Hlothhere and Eadric, laws of: 72, 97 n. 44, 
105, 109, 137 n. 2, 146 
chapters of: 96 (c. 1), 148 (c. 11), 164 
(cc.8, 9), 216 (cc. 1, 2) 
Hogg, Richard: 145, 147 
Hollis, Stephanie: 196-97, 218 n. 15 
Homersfield, Suffolk: 52-54 
homilies, collections of: 34, 35-36, 38, 39, 
188, 198, 200, 205, 206 
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Hough, Carole: 38, 74, 161, 227 

Hugh de Beauchamp, sheriff of 
Buckinghamshire: 364 

Hugh de Flori, abbot of St Augustine, 
Canterbury: 387 

Hymn of St Secundinus in Praise of St 
Patrick: 205-06 


Ine, laws of: 88, 109, 169, 216 
injuries 
to the body: 119-20, 162, 238-51 
to the fingers and toes: 248-49 
to the scrotum: 239-40 
to the shoulder joints: 246-47 
to the skull: 237-39 
to the teeth: 247-48 
Inkberrow, Worcestershire, land at: 302 
Insley, Charles: 303 n. 40 
Instituta Cnuti: 2, 3,5, 6 n. 13, 7, 8, 21, 22, 
23, 24, 25, 64, 72, 87, 90, 178, 201 
language of: 7-8 
Institutes of Polity: 189 
Irvine, Susan: 38-39 
Islingham, Kent, land at: 292-94, 299 


Jews: 193, 200, 391 

Jolly, Karen: 196 

Jones, Christopher A.: 208 
Jurasinski, Stefan: 232-33 

Justus, bishop of Rochester: 118, 398 


Keefer, Sarah Larratt: 204 

Kelly, Susan: 292, 295, 317 

Kemble, John Mitchell: 258 

Kentish glosses to Proverbs: 140, 142, 143, 
149,150 

Kentish Hymn: 140, 150 

Kentish Psalm: 140, 150 

Ker, Neil: 2 n. 2, 11, 38, 69—70 n. 2, 84, 209, 
318 n. 12 

kindred, kin groups: 162-64, 215-27, 323, 
325, 327 

Kitson, Peter: 139, 150 

Knowles, David: 393, 397, 399 

Kuhn, Hans: 160 


Lacnunga: 195 

Laga Edwardi: 3-5, 8 

Lambeth, estate of: 367, 377, 377-78 n. 37, 
378-79 n. 38 


412 


church of: 366 
leased to Archbishop Anselm: 367 
Lanfranc, archbishop of Canterbury: 26, 27, 
363, 369, 373-76, 381-82, 388-404 
Acta Lanfranci: 395 
canon law collection of: 2, 5, 21 
charters of: 363, 364, 401 
Monastic Constitutions of: 393, 394 
Vita Lanfranci by Herluin: 389 
language: 2, 8, 25, 72, 83, 90, 93, 95 n. 36, 
125-30, 142, 169 
see also dialects 
Latin: 25, 125-26 
law, canon: 2, 5, 21, 207, 392-93, 394, 395, 
398-99 
lawbooks 
Bede’s Historia ecclesiastica used as: 392-95 
brought to England by Grimbald: 234, 236 
contemporary: 7, 50, 55 
encyclopaedic collections in: 70, 80, 217 
used to administer justice: 50, 52, 57-58, 
59-64 
lawcodes 
early Germanic: 117-18, 130, 142,232-51 
Kentish: 20, 105-30, 137-53, 232, 
237-41, 249, 251 
missing from Textus Roffensis: 9 
purposes of: 187-89 
Scandinavian regional: 128-29 
see also ZEthelberht, laws of; ZEthelred, 
laws of; Alfred, laws of; Articuli 
Willelmi; Assize of Clarendon; Be 
Blaserum; Edgar, laws of; Frankish 
law; Gebyncdu Group; Hit becweö; 
Hlothhere and Eadric, laws of; 
Ine, laws of; Instituta Cnuti; 
Leges Edwardi Confessoris; Leges 
Henrici Primi; Lex Frisionum; 
Lex Langobardorum; Lex Salica; 
Quadripartitus; William I, laws of 
Lees, Clare: 196-97 
legates, papal, visit to York (786): 298 
Leges Edwardi Confessoris: 221, 227 n. 58 
Leges Henrici Primi: 51-52, 90-91, 93, 94, 
96-99, 224-25 
treatment of sources by: 51-52 
Lendinara, Patrizia: 125, 141-43, 148, 149, 
150-51 
Leofsige, earldorman: 352 
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Leofsunu, husband of Eadric’s widow: 326, 
338, 341 
Leofwine, son of 4lfheah: 342 
Lex Frisionum: 232, 236, 240-50, 251 
see also lawcodes, early Germanic 
Lex Langobardorum: 237-38 
see also lawcodes, early Germanic 
Lex Salica: 109, 117, 118, 124n. 52, 130, 239 
see also lawcodes, early Germanic 
Liber Temporalium see Registrum 
Temporalium 
Liebermann, Felix: 6 nn. 12, 70, 84, 86, 87, 
88, 91-92, 95, 96 n. 38, 97-98, 99, 
182, 194, 218, 221 
Littlebrook, hide at: 338, 339-40 
Liudhard, Frankish bishop: 112-13. 
Liuzza, Roy: 197 
lord-ring see drihtinbeage 
Loyn, H. R.: 216 
Lupoi, Maurizio: 275 


mego see kindred 
Malling, nunnery founded by Gundulf at: 
27, 403 
town built at: 403 
manbot see compensation 
manumission, records of: 298-99 
manuscripts 
Brussels, Bibliothèque Royale, 
MS 7965-73: 53 n. 10 
London, BL, MS Additional 9381: 299 
London, BL, MS Cotton 
Claudius A. iii: 223 
London, BL, MS Cotton 
Domitian A. x: 28 n.45 
London, BL, MS Cotton Nero A. I 
(Part A): 8 n. 20, 9, 70, 95 
London, BL, MS Cotton Tiberius A. iii: 
194, 198, 206-07, 209 
London, BL, MS Cotton 
Vespasian A. xxii: 28, 40 
London, BL, MS Cotton 
Vespasian D. vi: 140 
London, BL, MS Cotton 
Vespasian D. xi: 55 
London, BL, MS Cotton 
Vespasian D. xiv: 39 
London, BL, MS Cotton Vitellius A. vii: 204 
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London, BL, Harley MS 55: 95, 198 

London, BL, MS Royal 1 D. iii: 22-23 

London, BL, MS Royal 1 E. vii-viii: 
33 n. 68 


London, BL, MS Royal 5 A. iv: 28 n. 45 


Cambridge, CCC MS 41: 194, 198, 
204-05, 209 

Cambridge, CCC MS 146: 204 

Cambridge, CCC MS 162: 36, 38, 40 


Cambridge, CCC MS 190: 177-78, 184, 


185, 194, 198, 204, 207-09 
Cambridge, CCC MS 198: 36, 38, 40 


Cambridge, CCC MS 201: 177-78, 181, 


184, 185 
Cambridge, CCC MS 267: 40 
Cambridge, CCC MS 303: 38-39 
Cambridge, CCC MS 367: 38 
Cambridge, CCC MS 383: see separate 
entry for CCC MS 383 
Cambridge, CCC MS 422: 55, 61, 62 


Cambridge, University Library, MS Ii. 1. 


33:40 
Oxford, Bodleian Library, MSS Bodley 
340-42: 35-36, 38, 40, 356 n. 128 
Oxford, Bodleian Library, MS Bodley 
572: 299 


Oxford, Bodleian Library, MS Rawlinson 


C 641: 8 n. 23 
San Marino, CA, Huntington Library, 
MS HM 62: 33 
Stockholm, Kungl. Biblioteket, A. 135: 
140 
see also lawbooks 
Margaret, queen of Scotland: 396, 403 
marriage by capture (brydhlop): 165 
Maurice, monk of Bec: 389, 396 
Meaney, Audrey: 233, 236 
Mircna laga see Gebyncdu Group 
mund see protection 


negotiation with and for kings: 315-16, 
329-47, 351-56, 356-57, 363-64, 
373-82 

witness lists demonstrate who was 
responsible for: 364, 379-82 

Nelson, Janet: 195 

New Minster, Winchester: 303 

Nordleoda laga see Gebyncdu Group 
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Oakley, Anne: 21 
oaths, 61, 194, 209—10, 220, 326, 327 n. 43, 
334, 341 
texts describing procedures for: 24, 
52—59, 61-64, 177, 203-04 
O'Brien, Bruce: 41, 93 
Odo of Bayeux: 27, 366, 401 
see also rebellion of 1088 
Offa, king of the Mercians: 231, 298 
Old English: 25, 137-53 
authenticity associated with: 23-24, 25 
behind Bede's Latin: 110 
circulation of texts written in: 37 
preservation of: 23, 25, 38, 39, 41, 
105-08, 153, 195 
see also dialects; languages; 
Textus Roffensis 
Ordal: 203 
ordeal rituals: 24, 52, 59-63, 194, 210 


paganism, Anglo-Saxon: 115, 169, 196 
priests of: 115-16 
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